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PO3LUMPEHHSA KOHCTPYKLIXA 3AMIHU CTOPOHU Y 30E0B’A3AHHI
Y UMBINIbHOMY 3AKOHOOABCTBI YKPAIHU

Cmammst npucesiuena numantsim YOOCKOHALEHHS NPABO6020 Pe2yio8aANHSL 3AMIHU CMO-
POHU Y 30008 A3aHHI Y YUBITLHOMY 3AKOHO0ABCMEI YKpainu 3 02150y HA NOMpPedU YUBiIbHO2O
0060pomy ma 20cno0apcvKoi NPAKMUKU.

Apeymenmosano 0oyinbHicnms 000AMKOB020 ypecyio8anHs NUmans OnIamHoCcmi 002060~
pi6 giOCmynients npas 6uUMo2u ma KOMnencayii 000amKosux 3ampan, nog si3aHux 3 makum
BIOCHYNIIEHHAM, A MAKOIC BNPOBAOIICEHHS 8 YKPATHCLKE YUBLIbHE 3AKOHOOABCMEO THCMUNYny
8iocmyn.ieHHs: 002060pI6.

Jloeooumucs neobxionicms posuiupents cnocodie (Koncmpykyiil) nepegedenis bopey ue-
pe3 8nposaoddcents 6 YKpaincbke YugintbHe 3aKoHOOABCMBO GIOOMUX Wje 3 4ACi8 PUMCHKO2O
npasa cnocodis, 30Kpemd, eKCRPOMICii IK OKpemMoi KOHCIMPYKYIT 3aMiHu 6OPHCHUKA Y 30008 'si-
3aHHI, KA 8I0OYEAEMbCS 3A IHIYIAMUBOIO KpeOumopa ma Ha niocmasi 002060py, YKIAOEHO20
MIDIC MAKUM KPEOUMOPOM M HOBUM OOPIHCHUKOM 3 8IOCYMHOCHI NOMPedU 6 OMPUMAHHT ma-
KOI 3200U 810 NepeicHoeo 6opcHUKA; ma inmepyecii ik KOHCmpPYKYii, Koau 00 GUKOHAHHS 30-
606 si3auHs (sike Modce 6Ymu NOOLIbHUM) ROPSIO 3 NEPEICHUM OOPHCHUKOM OONYYAEMbCS HOBULL
OOPHCHUK, [ KOHCHUTL 3 HUX MAE BUKOHAMU 30008 "A3AHHA Y C8OIll yacmuyi.

Kniouogi cnosa: 30608 szanns, 3amina cmoponu y 30008 'a3auni, Kpeoumop, OOPICHUK,
yecis, oeneeayis, HOBAYIs.

Beneukaa M. B. Pacuinpenne KOHCTPYKLMIi 3aMeHbI CTOPOHBI B 00513aTe/IbCTBE B
rpakIaHCKOM 3aKOHOATEIHCTBE YKPAUHbI

Cmamus nocesujeHa 8onpocam co8epuleHCME08aHUs NPAB0GO20 Pe2yIUPOSAHUS 3AMEHb
CMOPOHBL 8 00A3aMeNbCMee 6 SPANCOAHCKOM 3AKOHOOAmMenbemee VKpautvl, yuumuiedas no-
MPeOHOCMU 2PAACOAHCKO20 0O60POMA U XO3AUCMBEHHOU NPAKMUKU.

Apeymenmuposana yenecoodOpazsHoOCns OONOTHUMETLHO2O YPeSYIUpOBaHUs 60NPOCO8
603ME30HOCIU 002080P0O8 YCHIYNKU NPAG MPebOSanUs. U KOMAEHCAYUU OONOTHUMETbHbIX 30-
mpam, Ceés3aHHbIX ¢ MAKOU YCHYNKOI, a MAKiCe BHEOPEHUE 8 YKPAUHCKOE 2PANCOAHCKOE 3AKO-
HOOAMenbCmeo UHCIUNYma yCmynKku 002060pos.

Joxkasvisaemes neobxo0umMocms pacuiupenus cnocobos (KOHCmpyKyuil) nepesooa 00iea
nymem 6HeOpeHuUsi 8 YKPAUHCKOe SPANCOAHCKOE 3AKOHOOAMETbCMBO UBECHIHBIX elyje CO pe-
MeH DUMCKO20 Npasda cnocobos, 6 YACMHOCIU, IKCAPOMUCCUL KAK OMOCIbHOU KOHCMPYKYUU
3ameHbl QONICHUKA 8 0053ameNbemee, KOmopas NPOUCXooum no UHUYUamuee Kpeoumopa u Ha
OCHOBAHUU 002080PA, 3AKTIOUEHHO20 MEXCOY MAKUM KPEOUmOpOM U HObIM OOIHCHUKOM NPU
omeymemeuu nompeGHOCmuy 8 NONYYeHUU MAKO20 CO2NLACUS OM NEPEOHAYANILHO20 OOIICHUKA,
U uHmepyeccuu Kaxk KOHCMpYKYyuu, Ko2od K UCNOTHEHUI0 00A3amenscmea (Komopoe Modxcem
ObImb OeNUMbIM) HAPSIO0Y ¢ NePEOHAUAILHBIM OONNCHUKOM NPUCOCOUHSIEMCSL HOBbLIL OONNCHUK,
U KadicObLil U3 HUX OONIICEH GbINONHUMb 0043aMeNnbCmea 6 C6oell Yacmu.

Kniouesvie cnosa: oosizamenvcmed, 3amena cmoponsl 8 0053amenbcmee, Kpeoumop, 00-
JIDICHUK, Yeccus, 0ele2ayus, HOBAYUs.

>eVenetskay Marina, Candidate of Juridical Sciences (Ph. D.), Senior Research Officer
© M. B. BeHeubka, 2020



PO3/IL 5 « [Ipobremu yusineHozo, mpyooso2o npasa ma npasa CoYiaibHO20 3a0e3NeYeHH sl 299

Venetskay Marina. Expansion of party replacement designs in the commitmen in the
civil law of Ukraine

The article is devoted to improving the legal regulation of the replacement of a party to an
obligation in the civil legislation of Ukraine, taking into account the needs of civilian turnover
and economic practice.

The reasonability of the additional settlement of issues of reimbursement of contracts
for the assignment of claims and compensation for additional costs associated with such a
concession, as well as the introduction of the institution of the assignment of contracts into
Ukrainian civil law, is argued.

The lack of a direct indication of the law on the remuneration of a claim for assignment of
a claim has led to the emergence of a number of interpretations of such a transaction as being
non-remunerative. Meanwhile, according to the basic provisions of the Civil Code of Contract —
the contract is repayable, unless otherwise stipulated by the contract, law or does not follow from
the essence of the contract. In addition, the consequence of concluding a deed of assignment
claim is the acquisition by the new creditor of property rights that are property, so the free ac-
quisition of property must be considered as a gift, an indication that is absent in the legislation.

Unknown to the contract law of Ukraine and the civil institute of contract withdrawal,
which is sufficiently widespread in economic practice and is regulated by European legis-
lation. The meaning of a contract cancellation is to transfer from one person to another the
rights and obligations under the contract with a third party, ie it is a simultaneous combination
of the cancellation of claims and the transfer of debt.

1t is necessary to extend the methods (structures) of transfer of debt through the introduc-
tion in Ukrainian civil law of the methods known since Roman times, in particular, the expro-
priation as a separate construction of the replacement of the debtor in the obligation, which
occurs on the initiative of the creditor and on the basis of the agreement concluded between
such credit and the new debtor in the absence of the need to obtain such consent from the
original debtor; and intercession as a construct, when a new debtor is joined to the obligation
(which may be divisible) and each of them must fulfill the obligation in its share.

Key words: obligations, replacement of a party to an obligation, creditor, debtor, cession,
delegation, novation.

IMocTanoBka nmpodemu. OnHi€IO 3 ICTOTHUX YMOB HaJIe)KHOTO BUKOHAHHS 3000B’51-
3aHHS € HOTO BUKOHAHHS HAJICKHIMH CTOPOHAMH, SIKMMH BHCTYIIAlOTh OOKHHUK Ta Kpe-
qurtop. Touna niepcoHidikariist CTopiH y 3000B’13aJIbHUX MPABOBIIHOCHHAX Tepe0ayae,
1110 TIeBHUIT OOPYKHUK TIOBUHEH BUKOHATH CBil 000B’SI30K, & IEBHUI KPEIUTOP BiATOBIJI-
HO NPHITHATH BUKOHAHHS 0COOKCTO, SIKIIO {HIIIE HE BCTAHOBJICHO JIOTOBOPOM 200 3aK0-
HOM 4H HE BHIUTUBAE i3 CyTi 3000B’s13aHHS a00 3BMUAIB AiI0BOro obopory (ct. 527 -
BIIHOTO KoJIeKey YKpainu). THM 4acoM moTpedu IMBLUILHOTO 000POTY Ta FOCIIOIapChKa
NpaKTHKa 3B TIOTPpeOyBaIl MOXKIIMBOCTI 3aMiHU CTOPOHH B 3000B’s13aHHI, 1 TPaBOBI
KOHCTPYKLIi TaKuX 3aMiH Oy/Id 3alIpOBaXKEH] 1€ PUMCHKUM IIPABOM.

MeToro CTaTTi € TOCIIHKECHHS TIPABOBHX 3acajl PO3IIMPEHHS KOHCTPYKIIN 3aMiHU
CTOPOHH y LIUBLILHOMY 3000B’SI3aHHI.

ITpoGnemarrka UBLIEHO-IPAaBOBUX 3000B’s13aHb Ta IX yYaCHUKIB Oyla PEIMETOM
JIOCITIDKEHB 0ararboX BiIOMUX BUCHHUX, Y TOMY YHCI Takux, sk M. Arapkos, 1. [Tokpos-
cekuit, O. P'IO(b(I)e, B. Benos, M. Bparincekuii, B. Bitpsiacekuii, O. bornanosa, P. Maii-
nanvik, B. [onoBincekuit, A. Macnsies, C. Cap6ar, K. XparyHoBa Ta iH.

AKTyaJIbHICTh NPOOJIEMH IOJISTae y TOMY, IO CyYacHE LHBLIEHE 3aKOHOIABCTBO
MICTHTB HU3KY TTOJI0KEHb, CIIPSIMOBAHHX Ha YPETYIIOBAHHS TAKUX ITPABOBITHOCHH, ITPO-
T€ MOYKHA 3a3HAYMTH, 1110 BOHU € 0OMEKEHUMH, 1 POMaHO-TepPMaHChKIl IUBITICTUYHIN
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JOKTPHHI BiJlOME MIUpIIE KOO KOHCTPYKLiH 3aMiHU CTOPOHU y 3000B’sI3aHHI, KOpEH1
SIKUX TIOXOIATH 3 KOHCTPYKIIii iesteranii puMCBKOro Tpasa i siki Oyio O TOpedHo 3ampo-
BaJJUTH B YKPATHCHKE 3aKOHOIABCTBO.

B ropuanuHiil Hayli CKJIAJIOCh JOCUTH yCTaJleHe PO3YMiHHSI IBOX THUIIB JeJiera-
Lii: aKTHBHA Jienerauis — ce0To BiJCTYIUICHHS IpaB BUMOTH, LIECis, 0 Ma€ HACHTI/I-
KOM 3aMiHy KpeauTopa y 3000B’sI3aHHI; Ta MaCUBHA — MEPEBEACHHS OOpPry, BHACITI-
JIOK 4OTO BimOyBaeThcs 3aMiHa OOpKHHKa y 3000B’s3anHi. €. Tomeme' BBaXaB, 1110
caMe [TacHBHa JieJierallis Jajia MOIITOBX AJIsI IOSBU Ta PO3BUTKY aKTUBHOI Jeserarii.

Cuiz TakoX TiJKPECIUTH, IO 3MiHA CTOPOHU Y 3000B’sI3aHHS 3aBXK/IH 03HAYAE
HOBaIli0 30008’ s13aHHs. [. J[epHOYT 3a3Hay4aB, 110 «... KOKHA 3MiHa MPaB KpeauTopa
He o0xonuiack 0e3 MepeTBOPEHHS Ta HOBOIO OOIPYHTYBaHHS 3000B’s3aHHS 3a J0-
MOMOT010 HOBalii... TaKUM Ke YHHOM, 1 BCTYIl HOBOTO OOp>KHHKA Ha MicCIe KOJHILI-
HBOTO MOIJIO CTATHCSI IUISIXOM HOBAIIii »2.

Y. Candininmo, yTOYHIOOYN TOHATTS HOBAllii, BKa3yBaB, 1[0 HOBALiS TOJISATAE
y HEPETBOPEHHI MONEPETHBOr0 30008 ‘S3aHHS, K€ BHACIIIOK L[LOI'0 NPUMNUHSIETHCS,
Y HOBE, SIKe 3aiiMae Horo Miciie 1 HabyBae TAKOro K EKOHOMIUHOTO 3MICTY, IO i Mo-
nepeiHe 3000B sI3aHHS; BOJJHOUAC, HOBE 3000B sI3aHHSI MA€ MICTHTH IIOCh HOBE, B
iHIIOMY BHIIaIKy BOHO OyTH HIKYEMHHM, OCKIIIBKH € HaUTHIIKOBHM®.

Ipunucu crareit 512-519 1K, sxuMu B ykpaiHCBKOMY 3aKOHOJaBCTBI BU3HA-
YeHI MiZICTaBH Ta MOPSIAO0K 3aMiHU KpeauTopa y 3000B’s3aHHI, B I[IJIOMY BiAIOBI-
JAI0Th 3arallbHONPUIHATUM 3acajJaM YHOPMYBAaHHS TaKMX MPAaBOBIJHOCHH, X04a
MOKHA HABECTH IPHKJIAJ 1 JOBOJI ICTOTHUX BigMmiHHOcTeH. Tak, 3a 3aKOHOJaB-
CTBOM €BPOIEHCHKUX KpaiH BIICTYIUICHHS IpaBa HeIeHTa [ECIOHAPil0 BKIIIOYAE
MpaBa Ha TPOMIOBUH IJIaTiX abo iHIIe BUKOHAHHS BiJ TPEThOI 0coOn («6op>1<H1/1-
Ka»), BKIIOYAIOUH NEPENaHHsA B MOPAAKY 3abesnedeHHs. Sk ybadaeTses, BiacyT-
HICTH MPSIMOI BKa31BKH 3aKOHY Ha OIUIATHICTh MPABOYUHY TIPO BiJCTYIICHHS MPaB
BHMOTH CIIPUYMHUIIA TIOSIBY Py TIIyMadeHb TaKoro NMPaBOYMHY SIK TAKOTO, IO HE
nepeadadae orarHocti. BogHouac 3rifiHO 3 ocHOBHUMHM nosiokeHHsMu 1K mpo
JIOTOBIp — JTOTOBIpP € BIJIJIATHUM, SIKIO iHIIE HE BCTAHOBIICHO IOTOBOPOM, 3aKO-
HOM a00 He BHILIMBAE i3 cyTi qoroBopy (yactuHa 5 c1. 626 1IK). o uporo ciif
JIOf1aTH, L0 HACIiAKOM YKJIQAEHHS HMPAaBOYMHY MPO BiACTYIJICHHS IIPaB BUMOTH
€ HaOyTTs HOBUM KPEAUTOPOM MalHOBMX IIpaB, ski BinnoigHo go cr. 190 IIK €
MaifHOM, a BigTak Oe3oruiaTHe HAOyTTS MaifHa Ma€ pO3IISAATHCH SIK JapyBaHHS,
BKa3iBKa Ha IO BiJICYyTHS y 3aKOHOJIABCTBI.

B LIK BifgcyTHi TaKoX IIPUIKCH, 1110 MAIOTh MiCLIe B €BPOIEHCHKOMY 3aKOHOJAB-
CTBI, 11010 TIpaBa OOp)KHUKA Ha KOMIICHCAII0 Bijx LeneHTa abo 1ecioHapis Oyib-
SIKHX JIONATKOBUX 3aTpart, MMOB’S3aHUX 13 JJOTOBOPOM BiJCTYIUICHHS, @ TAKOXK 3aCTe-
PEeXEHHS 00 3a00POHH BiJICTYIICHHS IIPaBa BUMOTH, 3T1JHO 3 IKUMH BiJICTYIIJICH-
HS [IpaBa BUMOTH BHIUIATH TPOIIOBOI CYMH € YHHHUM, HE3BOKAIOYM HA YTOIy MiX
KPEIUTOPOM Ta OOPIKHHKOM, IO OOMEXYE Ui 3a00pOHSI€E Take BIICTYIUICHHS; TPOTE
KpPEIUTOp MOXKE HECTH BIJIIMOBIJAIBHICTD Nepes OOPKHUKOM 3a MOPYIICHHS YMOB
noroBopy. BogHouac BificTyIuieHHs ipaBa BAMOTY BUKOHAHHS 1HIIOTO 3000B’ 13aHHS
€ HEYWHHUM, SIKIIIO BOHO CYNEPEYHTh YTo/Ii MiJK KPSAUTOPOM Ta OOPIKHHKOM PO 00-
MEXKEHHsI Ui 3a00poHy BigcTyruieHHs. OJIHAK BIZICTYIIJICHHS € YUHHUM, SIKIIO I[eCi0-
Hapil ij] 9ac 371iCHEHHS BIIICTYIUICHHS HE 3HAB 1 HE Mir 3HATH Ipo yroay. B Takomy
BUIAJKY NEPBICHUN KPEIUTOP MOXKE HECTH BIANOBINAIBHICTD Iepes OOPKHUKOM 3a
MOPYLIEHHS] yMOB JIOTOBODY.
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IIK TakoX He MICTUTh HOPM CTOCOBHO TOTO, IO MPaBO Ha OTPUMAHHS HETpo-
[IOBOTO BUKOHAHHSI MOYKe OYTH BIACTYIUICHE, TUTBKH SKIIO TaKe BIACTYIUICHHS HE
3pOOHUTh 3000B’13aHHS O1IBII OOTSKIMBUM Ta MOXKJIMBICTh 3/1IHCHEHHS YaCTKOBOTO
BIACTYIUICHHs. €BpOIEHChKe 3aKOHOJABCTBO, 30KpeMa [IpHHIMIIN MiKHAPOJHUX
KoMepIiiHuX goroopis (naii — [puanunu YHIJIPYA)*, nepenbadarors, 1o mpaso
Ha TPOLIOBHH TUIATK MOKe OyTH BiACTYIUICHE YacTKOBO, a MPABO Ha iHILE BHKO-
HaHHS MOXe OyTH BIJICTYIUIEHE YacTKOBO, SIKIIO BiJAIMOBITHE 3000B’sI3aHHSI MOJKHA
PO3IUINTH Ta SKIIO BIICTYIUICHHSA HE 3pOOUTH 3000B’s3aHHS OLIBLI OOTSHKIMBUM.
Kpim TOro, BU3HAETHCS MOXKITUBICTD BIJICTYIUICHHS IEBHOT KIJILKOCTI 1H/IMBIIyaIbHO
HEBH3HAYECHUX MPaB, SKIIO I TpaBa HaJeXaTh 10 TAKHX, 0 epeJaloThCsl B MOMEHT
BiAICTYIJIEHHS 200 NpH IXHPOMY BUHHKHEHHI.

Hesinomuii 1oroBipHoMy npaBy YKpaiHU i IUBLIbHO-IIPAaBOBU IHCTUTYT BiICTY-
IJICHHS JIOTOBOPIB, KU € TIOMIMPEHUM Y TOCHOAAPChKIi MPAKTHIII 1 periaMeHTOBa-
HUI €BPOIEHCHKUM 3aKOHOIABCTBOM, Y Tomy umcii [Ipunuunamu YHIJIPYA. 3rin-
HO 3 3arajJbHIUMH IPABOBUMH 3aCaIaMHU [bOTO IHCTUTYTY «BiICTYIUICHHS JOTOBOPY»
O3Haua€e MepeiaHHsl IUITXOM JOMOBJIEHOCTI OJHIEI0 0CO00I0 («LENEeHTOMY) APYTiit
0c001 («1ecioHapitoy) nmpaB Ta 000B’SI3KIB 1IEJCHTA, SIKI BUIUITMBAIOTH 3 IOTOBOPY 3
TPETHOIO 0CO00I0 («IHILIOK CTOPOHOIOY»). SIK BUILUIMBA€E 3 BU3HAYCHHS MTOHATTS BiJI-
CTYIUICHHS JIOTOBOPY, HOTO CEHC MOJIArae y repeadi ofHiel 0co0oro iHmii 0cobi
mpaB Ta 000B’s3KiB 3a JIOTOBOPOM 3 TPETHOKO 0CO000, TOOTO 1€ € OAHOYACHUM TI0-
€IHAHHAM BiACTYIJIGHHS BUMOT Ta nepeBeneHHs Oopry. Llinkom odeBuAHOIO € He-
0OXi/THICT OTPUMAaHHS 3TOJM Ha TaKe BiJCTYIUICHHS TPEThOi CTOPOHH, SKa MOXE
HaJlaBaTHCh 1 Ha MaitOyTHe. Take BIACTYIUICHHS TaKOXK HE MOXKE 3aCTOCOBYBATHCH
JI0 BIJICTYIUICHHS JIOTOBOPIB, SIKI YKIIQJIA0ThCS 3a CleliaIbHUMKU HOPMaMH, 110 pe-
T'YIIOIOTH MepeJaHHs JOTOBOPIB MPH MepeaaBaHHi MiAmpueMcTBa. J[o TaKUX JOTOBO-
PIB 3aCTOCOBYIOTHCSI 3arajibHi MOJIOKEHHS PO BiJICTYIUICHHS IIPaB Ta IMEPEBEICHHS
000B’s3KiB BinoBigHO. KpiM TOTO, «iHIIIA CTOPOHA» MOXKE 3BUILHUTHU 1IEACHTA Bifl
3000B’513aHb; BOHA MOJKE TaKOXK MPE SIBUTH BUMOTY 0 IIEJICHTA SIK 0 OOpIKHHKA,
SIKILIO LI€CIOHApii He BUKOHYE 3000B’sI3aHHS HAJIC)KHUM YMHOM. B iHIMX BUMagKax
LIE/ICHT 1 LIECIOHApil HECYTh COJIIApPHY BiMOBIAIBHICT. 3 OISy HA OTpeOH ic-
HYI0U01 rOCTIOapCchKOi NPAKTUKU BUAAETHCS JOPSUHNM 3alIPOBAKEHHSI TAKOT'O Mpa-
BOBOTO IHCTUTYTY B YKpaiHChKE 3aKOHOIABCTBO.

BinnosigHo 10 cr. 513 1K mpaBo4uH 1010 3aMiHU KpeauTopa y 3000B’s13aHHI
BUYMHSIETHCS Yy Takid camiit (popmi, 110 1 MPaBOYMH, HA MiJCTaBI SIKOTO BUHUKJIO 30-
00B’s13aHHS, [IPAaBO BUMOT'H, 3a SIKUM IEPEIAETHCSI HOBOMY KPEAUTOPOBI.

Ockinbku s OOp)KHUKA HE MMOBUHHO MAaTH 3HAYCHHS, HA KOPHUCTb SIKOT 0COOU
BiH Mae 3/iHCHUTH BHKOHAHHS 3000B’s3aHHS, 3aMiHa KpeAUTOpa y 3000B’s3aHHI
3IiHCHIOEThCS Oe3 3rou OOp)KHMKA, SIKIIO iHILE HE BCTAHOBJICHO JIOTOBOPOM abo
3aKOHOM. 3aKOHOJIABCTBOM BHCYBAEThHCSI JIMIIIE BUMOTA IIO/I0 MMCHMOBOTO MOBIIOM-
JIeHHsI OOpYKHUKA PO 3aMiHy KPEIUTOPa; 32 BiICYTHOCTI TaKOTO TIOBIIOMIICHHS BH-
KOHAHHS OOP>KHHKOM 000B’SI3KY EPBICHOMY KPEJUTOPY BBAXKATHMETHCS HAJIGKHUM
BukoHaHHsM (cT. 516 1IK).

BonHouac kpenutopy He € 0ai1y’or 0coda OOpIKHUKA, SIKOTO KPEAUTOp o0Hpae
3a3BHYail 3 BpaXyBaHHSM HAsSBHOCTI TEXHIYHUX, MaTepiabHUX PECYPCiB, KBaATi(DiKO-
BAHOTO NEPCOHAILY, peIyTalii Ha BiIOBiAHOMY PHHKY TOLIO.

BigrnosinHo 10 ct. 527 LK GopHUK 3000B’s3aHUI BUKOHATH CBiii 000B 430K, a
KPEIUTOp — MPUHHATH BUKOHAHHS OCOOMCTO, SIKIIO iHIIIE HE BCTAHOBJIEHO JOTOBOPOM
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a00 3aKOHOM, HE BHUIUIMBAE i3 CyTi 3000B’A3aHHS YU 3BHYAIB A1IOBOr0 0OOPOTY.
Crarrero 528 LK BcTaHOBIIEHO, 110 BUKOHAHHS 000B’ 3Ky MO)Ke OyTH IMOKJIAJEHO
OOPYKHUKOM Ha iHIIy 0co0y, SIKIIO 3 YMOB JJOTOBOPY, BUMOT 11b0oro Kozekcy, iHInx
aKTiB LUBUILHOIO 3aKOHOJABCTBa a00 CyTi 3000B’s3aHHS HE BUILIMBAE 00OB’S30K
OOpXKHHMKA BUKOHATH 3000B’s13aHHS 0COOHMCTO; Y pa3i HEBUKOHAHHS a00 HEHaJIEKHO-
'O BUKOHAHHS 000B’ 513Ky OOpYKHHKA 1HIIIOK 0CO00¥0 11ei 000B’ 130K OOPIKHUK TIOBH-
HEH BUKOHATH caM. Kpim Toro, iHIIa ocoda Moe 33JJ0BOJIbHUTH BUMOTY KpPEeUTOpa
0e3 3roau OOpKHUKA Y pa3i HeOe3MeKU BTPATUTH IPaBO Ha MaifHO OOpXKHUKA (TIPaBO
OpEHJIH, IPaBO 3aCTABU TOILIO) BHACIIIOK 3BEPHEHHS KPEIUTOPOM CTSATHEHHS Ha e
MaifHO; y IIbOMY pa3i JI0 iHIIOT 0COOH MEePEeXOsTh IpaBa KpeauTopa y 30008’ 13aHH1
1 3aCTOCOBYIOThCS MOJNIOKEHHs crareit 512 — 519 LK.

To6To mONOXEHHS LI0N0 OCOOMCTOrO0 BUKOHAHHS OOpPXKHUKOM 3000B’s3aHHS
MaroTh JUCHO3UTHBHHUN XapakTep Ta Iependadac MOXKIUBICTh MepelopyUeHHS BU-
KOHaHHsI 3000B’s13aHHs, TOOTO MOKJIAJACHHS OOPKHUKOM BUKOHAHHS CBOTO 3000B’s-
3aHHS Ha iHIIY 0co0y, sika HE € CTOPOHOIO 3000B’s13aHHA. BoHOUac 30008’ 43aHHS,
BHUKOHAHHS SIKOTO TiCHO TIOB’sI3aHE 13 0C0000 OOpIKHHUKA, HOTO 0COOUCTUMH, JIiJI0-
BHUMH 200 3K Npo(eciiHUMHU SKOCTSIMH, 110 MAKOTh BaXKIIUBE 3HAUCHHS JJISI KPEIUTO-
pa, OTPeOyIOTh ISl TAKOTO NMEPEIOPYICHH 3ro[M Kpeauropa. TakuM, HarmpuKiaz,
€ BUKOHAHHS 000B’SI3KiB 13 IOTOBOPY JOPYYCHHS, 30€piraHHs, PO CTBOPEHHS 00’ €K-
TiB IHTEJICKTYaJIbHOT BIACHOCTI.

[Tepenbayena yactuHO 3 cT. 528 11K MOXKIUBICTD BUKOHAHHS 3000B’13aHHS 1H-
11010 0C00010 0€3 3rou OOPAKHUKA, SIKa € CyOporali€o B CUIy IIPUIKCIB 3aKOHY Ta
3a BIJICYyTHOCTI JIOTOBIPHUX BIJIHOCHH MiXX CTOPOHAMH, BIZPI3HAETHCS 3 CBOEKO MPH-
POZIOIO Bifl MEpeAOpyUCHHS Ta 3a TIPABOBUMH HACIIIIKAMH: [IPU BUKOHAHHI 3000B’s-
3aHHS 1HII0I0 0c000I0 BiI0OYBa€ThCs 3aMiHa KPEIUTOPA, OCKUIBKH 10 0COOH, sIKa BU-
KoHaJa 3000B’s13aHHsI 32 OOPIKHHKA, IEPEXOIATH ITPpaBa KPeAUTOpa y 3000B’s13aHHI.

3arayioM CIijJ BH3HATH, IO PETyJIIOBAHHS 3aMiHM KpeauTopa y 3000B’s3aHHI
YKpalHCHKUM 3aKOHOJABCTBOM BiJNIOBiJIa€ 3arajlbHONPUHHATAM LUBUIICTUYHUM 3a-
cajiaM pOMaHO-TepPMaHCHKOTO MpaBa.

BonHovac yHOpMYyBaHHS 3aMiHN OOpKHHKA Y 3000B’sI3aHHI, SIKe, SIK yOauaeThCs,
Ma€ HaBiTh OLIbIIE 3HAYCHHS JUIS TOCIIOAAPCHKOT MPAKTUKHU, € OOMEKECHNM 1 HEZl0-
CTaTHIM. YKpalHCHKOMY 3aKOHOJABCTBY — L€ 3 PAASHCBKHX 4aciB — BiJoMa JIHIIe
OJTHa KOHCTPYKIIisl 3aMiHK OOp)KHKKA y 3000B’s13aHH1 ([TaCHBHA Jieyerailis), OCHOBHI
3acaju kol periamenToBaHi crartsimu 520-523 LK. BiamoBijHO 10 IUX MPUITUCIB
K GopkHHK y 3000B’s13aHHI MOXKe OyTH 3aMiHEHUH 1HIIOK 0CO00I0 (TIepeBeICHHS
Oopry) JiumIe 3a 3rof0I0 KPEAUTOpPa, SKIIO IHIIE He HepefdadeHo 3aKOHOM; (opma
MIPABOYMHY IIO/I0 3aMiHU OOp)KHUKA Ma€e BIMOBIAAaTH TaKiit camiit popwmi, 110 1 nipa-
BOYMH, Ha MIJICTaBl SKOr0 BUHUKJIO 3000B’3aHHS, HOBUI OOP)KHUK y 3000B’s3aHHI
Mae€ MPaBoO BUCYHYTH MPOTH BUMOTH KPEIUTOpPA BCI 3aMIEPEUCHHS, 1110 IPYHTYIOThCS
Ha BIJIHOCHHAX MK KPEAUTOPOM 1 MEPBICHIUM OOPIKHHKOM.

IIpu 1poMy MOPSNOK HAAAHHS 3TOAM KPEIUTOPOM 3aKOHOM HE BH3HAYCHHH;
MO>KHa JIUIIE TBEPAUTH, 1110 BiH Ma€ OyTH 3/1ilicHeHNH y MHCbMOBiH Gopmi. 3a3Bruuait
Ha TIPaKTHUIi 3aMiHa OOpKHMKA Yy 3000B’sI3aHHI 3IHCHIOEThCS Ha IMIJCTaBI TPHCTO-
POHHBOTO JJOTOBOPY — 32 YUACTHO SIK KPEUTOPA, TaK 1 IEPBICHOTO Ta HOBOTO OOPKHUKIB.
OpHak, 3aKOH HE BCTAHOBJIFOE BUMOTH IIOA0 OJHOYACHOCTI HAJaHHS 3rOAU KPEeIu-
TOPOM Ta YKJIaJCHHS NPAaBOYHMHY IO/O0 3aMiHH OopykHHKa. DopMyIoBaHHS CT. 520
LK mae migcraBu Uit BUCHOBKY IIPO T€, IO Taka 3rojia KPeAUTOpa, sSIK OKpeMuit
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[IPaBOYUH, MOXe OyTH HajJaHa sIK 3a3/laJIeTiab, HAIIPUKIIAM, IPU YKJIaJeHH] Iepsic-
HOTO TpaBo4yHHY (Y IBOMY BUIIAAKY IEPEBEICHHS 000B’S3Ky CTAE YMHHHM, KOIU
KPEIUTOP OTPHMYE IMOBIJOMIICHHS PO MepeBeleHHs ad0 KOJIM KPEIUTOp BU3HAE
(axr nepeBeeHHs), TaK 1 MOCTHAKTyM — MIiCIsl YKIaJeHHs JOTOBOPY IPO IepeBe-
neHHs Oopry. Jo pedi, Taki IOJOXKEHHS OO CTPOKIB HaJaHHS 3rOAN KPEAUTOPA
nepeadayeHi y 3aKOHOIABCTBI 0araTthoxX KpaiH.

[Topsia 3 macuBHUM JieeryBaHHSAM, IUBLUTICTHYHIM JOKTPUHI BiIOMI 1 1HIII, pO3-
po6ieHi pUMCBKUM IPaBOM, KOHCTPYKIT 3aMiHK OOp)KHHKa Y 3000B’A3aHHI, a caMme
KOHCTPYKIIIT eKcripomicii (Bij J1at. (eXpromissio — MpUHHATTS Ha cebe ayKkoro 6opry)
Ta iHTepIecil (Bij at. intercessio — BTpy4anHs). Taki KOHCTPYKIIT JOCITIKYBAJINUCh
1€ JOPEBONIOLIMHIMY ITPaBHUKAMMU, OJJHAK, 32 PaSIHChKUX 4YaciB epeOyBay, eB-
HOI0 Mipoto, Ha niepudepii HaykoBUX nociimkenb. CTaH OCHiKeHb HA JaHUH yac
CBIJTYUTH PO BIJICYTHICTh SIK €MHOTO IiIXOAY 10 TIyMadeHHs 0coONUBOCTEH ca-
MHUX KOHCTPYKIIii, TakK, 1 HaBiTh 0 TEPMIHOJIOTIYHOI €JHOCTI, 110, 0E3yMOBHO, CTa-
JIOCS, Y TOMY YHCJTi BHACIII/IOK MPOLECIB PO3BUTKY CAMOTO PUMCHKOTO TpaBa i 3MiHU
LUX KOHCTPYKIIH 3 IUTHHOM Yacy.

. TTokpOBCHKHii, HAPHKIIA, BBAXKAB, IO «...MipOIO TOTO, K TOPTOBHI 060-
POT PO3BUBAETLCS, PO3BUBAETHCS 1 IUPKYsALis BuMor. Ko nmorpeda 1poro crana
BifuyBatucs B PuMmi, BOHa Ha MEpIIMX IOpax 3aJ0BOJNBHSIIACS OOXITHUM IIIIXOM.
HaiinaBuimmuii crioci® st el MeTu, BUpOOICHUi e B ernoxy legisactiones, € ...
novatiooblgationis y Bursani delegatio, siKIo crmpasa #imia mpo HepeycTyNnKy BHU-
MOT IHIIOMY KPEIHUTOpY, 1 eXpromissio, sIKIO MEPEeHOCUBCS OOPT Ha iHIIOro OOpK-
HHKa»’, TOOTO BBaKaB JENCTAI[if0 — 3arajbHIM TEPMIHOM JUIS 3aMiHU KPEIHUTOPA,
a excrIpoMiciro — urst 3aminm Goprkauka. M. Hodde norpumysascst cxoxoi mo3uiiii
CTOCOBHO €KCIIPOMICii, X04a 1 Bi13Ha4aB 0COOIMBOCTI Takol KOHCTpyKLii. Bin nucas:
«...3amiHa OOp)KHHKa Majla HaliMeHyBaHHs expromissio. Bona 3milicHroBanach 3a
YTOJIOK0 MK KPEIUTOPOM Ta HOBUM OOpskHUKOM. OCKIUTBKH MOTIEpeIHi OOpKHUK 13
3000B’s13aHHS BUOYBAB 1 TUM CaMHUM 3BUIbHABCS BiJl OB’ SI3aHOTO 3 IIUM TSTapsi, pUM-
JISIHU BBAXKAJIH, [II0 HOT'0 3rO/IU ISl 3aJTyYCHHSI HOBOTO OOPKHHKA HE TOTPEOYE€THCSC.
Take  TIiyMa4eHHs EKIPOMIcii sIK KOHCTPYKIIT nepeBeeH s 00pTy, KOJIH Kpeau-
TOP CaM BCTYIA€E 3 TPETHOIO 0CO00I0 B YIOAYy, 3a SIKOIO Taka TPeTs 0coda mpuiMae
Ha cebe Oopr nepBicHOro OOpXKHMKA Oe3 yyacTi caMoro OOp)KHHKA, Ta Ma€ Ha METi
3BUTBHEHHS MEPBICHOTO GOP)KHKKA Bif 30008’ s13aHHs, Haxasas i K. [ToGemonocues’.

Hagezeni mo3uii BiTOMHUX JOCIITHUKIB pUMCHKOTO IIPaBa JIAl0Th MiACTaBH JIJIS
BUCHOBKY IIPO T€, IO EKCIIPOMICiI0 MOXHA TIYMAa4UTH SIK OKPEMY KOHCTPYKIiIO
3aMiHU OOp>KHUKA y 3000B’s13aHHI, sIKa BiAOyBae€ThCs 3a IHILIATUBOIO KpeauTopa
Ta Ha MiJICTaBi JJOTOBOPY, YKJIAJICHOTO MK TaKUM KPEIUTOPOM Ta HOBUM OOpIKHHU-
KOM 3a BIICYyTHOCTI IOTpeOM B OTPUMAaHHI TaKoi 3r0J1 Bijl MEPBICHOTO OOPIKHHUKA.
Oxpemi J10CITiTHUKY BBAXKAJIH, L0 [IEPEBECHHs 0Opry MOXKIIMBE HABITh BCylepey
BOJIi MIEPBICHOTO OOPIKHUKA.

BripoBapkeHHST KOHCTPYKIIT TIEpEeBE/ICHHST O0OPTy, sSIK BOAUa€ThCs, € aKTYaJIbHUM 1
JUIsL yKpaiHCHKOTO 3aKOHOZIABCTBA B CyYaCHUX YMOBAX, KOJIM Ha MPAKTHULI KPEIUTOPU
YacTO CTHKAIOTHCS 3 BUITAJKAMHU 3HUKHEHHs OOpKHUKA (0(hic 3aKpHUTHI, IepcoHATY
HeMa, KepIBHUK BiIOYB Ha MOCTIiiHE MiCIe TPOXKMBAHHS 32 KOP/IOH, a OOpKHUK (op-
MAaJIBHO iCHYE 1 HOTO JieraJibHe iCHYBaHHs IiATBEPKYETHCS HAsBHICTIO Y € IMHOMY
JIep>KaBHOMY PEeCTpi IOpUAMYHUX OCi0, (i3UUHMX OCIO-HiANpUEMLIB Ta rpoMaj-
cpkux (opmyBanb). JlaHa KOHCTPYKIisS YHOPMOBaHa 3aKOHOJABCTBOM OaraTbox
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KpaiH; npunucy monao Hei MicTatbes 1y ¢T. 9.2.1 [Ipunnunis YHIJIPYA. Sk Buna-
€THCsI, TaKa KOHCTPYKIIiS IepeBEeCHHS OOpTy 3a IHIIIaTHBY KPeAUTOpa i 0e3 3romu
nepBicHOTO OOpKHMKA Oyre eeKTHMBHUM 3acO00OM pEryIOBaHHS MPABOBIIHOCUH
3aMiHM CTOPOHHU Yy 3000B‘SI3aHHI Ta CHPUSATUME JOCATHEHHIO METU JOTOBOPY, 30-
KpeMma, y BUIIaJKaX BiJICYTHOCTI OOp:KHHKA, TPHBAJIOTO MPOCTPOYCHHS OOPXKHUKA
CTPOKIB MOYATKY 1 3aKiHUCHHSI BUKOHAHHS 3000B’13aHHS TOIIIO.

HaykoBi nucKycii CTOCOBHO KOHCTPYKIIii MEepeBeACHHSI OOpry, 30KpemMa Iioj10
PO3MEKYBaHHS Ta TIIyMaueHHs KOHCTPYKLiH ekcrpowmicii Ta iHTepuecii, Takox €
CrHipHUMH Ta HeonHo3HauHUMU. Tak, . JKumiHkoBa B3araii OTOTOXKHIOBAJIA MOHSTTS
KOHCTPYKIIIH eKCrpoMicii Ta iHTepiecii Ta BBakasia IIF0 KOHCTPYKIIIO MepeBe/ICH-
HM 0coOM Ha cebe 4yxoro 6opry®. BogHouac 3 onisigy Ha MOCHIIAHHS NIPABHUKIB
Ha MOXJIMBICTb HOALLY 3000B’S3aHHS Ta MOMJUIUBICTb IACHUBHOI MHOMKHHHOCTI y
JIOTOBIPHUX 3000B’SI3aHHSX, BOAYAETHCS MOXKIIUBUM 3pOOUTH BUCHOBOK PO T€, 110
IHTepIeCisl Mae MiCIIe Y TOMY BUITAJIKY, KOJIM JI0 BAKOHAHHS 3000B’s13aHHSI (SIKE MOYKE
OyTH MOAUILHUM) MOPSLI 3 NEPBICHUM OOPIKHUKOM J0Iy4a€eThCs HOBUIM OOPXKHUK, 1
KOKHUH 3 HUX Ma€ BUKOHATH 3000B’I3aHHS Y CBOTH YacTIIi.

JlonycTumicTh MHOKHHHOCTI 0Ci0 y 3000B’s13aHHI, 3a SIKOI BUHUKAHOTh YaCTKOBI
3000B’s13aHHs nependadeHa cr. 540 LK, BiAmoBigHO 10 5KOI, SKIIO Y 3000B’s3aHHI
OepyTh yJ4acTb KilIbka KpPeUTOPIB a00 KiTbka OOPKHHKIB, KOKHUH 13 KPEUTOPIB Mae
MIPaBO BUMAaratd BUKOHAHHS, @ KOKHHUH 13 OOP)KHUKIB MOBUHEH BUKOHATH 000B’S30K
y piBHil YacTLi, SIKIIO iHIIEe He BCTAHOBJIEHO JOrOBOPOM a00 aKTaMH LIUBLIBHOTO 3a-
KoHOZaBcTBa. KoxHHMIT i3 KPeUTOPIB Mae MpaBO BUMaraTH BUKOHAHHS, a KOXXHUH i3
OOp KHUKIB TIOBMHEH BUKOHATH 000B 30K Y piBHIii YacTili. BUKOHAHHS CBOrO 000B’513-
Ky Y BIIIOBI/IHIH YacTili CiBOOPKHUKOM a00 MPUIHATTS BUKOHAHHS Y PO3MIpi CBOET
YaCTKH CIIBKPEUTOPOM MA€ HACIIJIKOM IPUITMHEHHsI 30008’ sI3aHHsI U1 X OCi0.

Bonnouac comimapHi (Bix siat. Solidus — 1iuid, Bech) 3000B’s13aHHsT BUHHKAIOTh Y BU-
Ta/IKaX, BCTAHOBJICHHX JIOTOBOPOM 200 3aKOHOM, 30KpEMa, Y pasi HermoITbHOCTI Ipe/iMeTa
3000B’s13aHHs (cT. 541 LK), 1 Takoro BUIaaKy iHTEpLECs, K BUAAETHCS, HE Iiependayac.

BucHoBKH. VY ITiICyMKy HEOOXiTHO 3ayBa)KHTH: IIONIPH HCOJHO3HAYHICTH BHCHOB-
KiB JIUCKYCIii 3 MUTaHHS cr10co0iB (KOHCTPYKIIiil) TIepeBeieHHs OOpry Ta pi3HUX TIiJI-
XOJIB /IO TEPMIHOJIOTIYHUX TIyMa4€Hb, CIIiJi BU3HATH, 10 KOHCTPYKIIIi eKCIIPOMICIT
Ta iHTepuecii AOCHIXKYBaIUCh 1 € BIIOMUMU LMBUIICTHYHIN Haylli, YHOpPMOBaHI
3aKOHOJIABCTBOM 0araThoX KpaiH, i, 3 ONIsAy Ha MOTPeOW Cy4acHOi BITYM3HSHOT
TOCIO/IAPCHKOI MPAKTUKH, iX BOPOBA/HKCHHS Y IIMBIJIbHE 3aKOHOJIABCTBO YKpaiHU €
JOUITBHUMH 1 aKTyaJIbHUMHU.
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Venetskay Marina. Expansion of party replacement designs in the commitment in the
civil law of Ukraine

The article is devoted to improving the legal regulation of the replacement of a party to an
obligation in the civil legislation of Ukraine, taking into account the needs of civilian turnover
and economic practice.

The reasonability of the additional settlement of issues of reimbursement of contracts
for the assignment of claims and compensation for additional costs associated with such a
concession, as well as the introduction of the institution of the assignment of contracts into
Ukrainian civil law, is argued.

The lack of a direct indication of the law on the remuneration of a claim for assignment of
a claim has led to the emergence of a number of interpretations of such a transaction as being
non-remunerative. Meanwhile, according to the basic provisions of the Civil Code of Contract
- the contract is repayable, unless otherwise stipulated by the contract, law or does not follow
from the essence of the contract. In addition, the consequence of concluding a deed of assign-
ment claim is the acquisition by the new creditor of property rights that are property, so the free
acquisition of property must be considered as a gift, an indication that is absent in the legislation.

Unknown to the contract law of Ukraine and the civil institute of contract withdrawal,
which is sufficiently widespread in economic practice and is regulated by European legisla-
tion. . The meaning of a contract cancellation is to transfer from one person to another the
rights and obligations under the contract with a third party, ie it is a simultaneous combination
of the cancellation of claims and the transfer of debt.

1t is necessary to extend the methods (structures) of transfer of debt through the introduc-
tion in Ukrainian civil law of the methods known since Roman times, in particular, the expro-
priation as a separate construction of the replacement of the debtor in the obligation, which
occurs on the initiative of the creditor and on the basis of the agreement concluded between
such credit and the new debtor in the absence of the need to obtain such consent from the
original debtor,; and intercession as a construct, when a new debtor is joined to the obligation
(which may be divisible) and each of them must fulfill the obligation in its share.

Key words: obligations, replacement of a party to an obligation, creditor, debtor, cession,
delegation, novation.



