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YMOBH JOIIYCTUMOCTI IIPOLIECYAJIBHOI AHAJIOTI'Li Y
KPUMIHAJIBHOMY MPOLIECI YKPATHH

Y emammi posensdaemvca cyvacnuii cman 3aK0H00a84020 U3HAUEHHS NPOYECYATbHOT
ananoeii' y Kpuminanvnomy npoyecyansHomy kodexci Ykpainu ma xapakmepusyemucsi it poio
AK HAUOIbUWL ONEpamueHo20 cnocody ycynenns hpo2anun y npaei. Ilpu yvomy euxnadaemocs
meopemuyHull ma cyoo80-nPAKMUYHULL ACNEeKN BU3HAYEHHS YMOB, 3 SAKUX NPOYECyaIbHa aHd-
J02IsL QONYCMUMA Y KPUMIHATILHOMY BPOBAOACEHHI, A MAKOIC 3A3HAYEHO Ul PO YMOBU, 3 AKUX
3ACMOCY8AHHS NPABOBUX HOPM 30 AHANORIEI0 He donyckacmbca. Teopemuuni nonodcenns 3 0a-
HO20 NPUBOOY NPOLTIOCMPOBAHO NPUKLAOAMU CYOOB0I NPAKMUKU CYOY KACAYIUHOI IHCManyii i3
chopmynbosaHuMU NPABOBUMU BUCHOBKAMU UJ0O0 OKPEMUX RUMAHb 3ACMOCYBANHS YU HEOONY-
CMUMOCmi 3aCMoCy8ants NPOYECYanbHOI AHAN02IT Y KPUMIHATILHOMY NPOBAOICEHH.

Kniouosi cnosa: npoyecyanvha ananozis, npo2anuny 6 npagi, yMosu 00nyCmumocmi npo-
yecyanvpHoi ananozii, ymogu Hedonycmumocmi npoyecyanbhoi ananiodii.

/po3ooeuyu Hadesxcoa. Yc10BMsi 10IyCTHMOCTH NPOLECCYaJbHOIl aHAJIOTHH B yT0JI0B-
HOM Hpolecce YKpauHbl

B cmamve paccmampusaemcesi cospementoe cocmosue 3aKOH00AmeNbHO20 OnpeoeneHus
npoyeccyanvHoll ananoull 6 Y20106HOM NPOYeccyanbhom KooeKkce YKpauHvl u xapakmepu-
3yemcs ee poib Kax Haubonee onepamueHo2o cnocoba npeodonenus npobenos ¢ npase. lpu
IMOM UBNA2ACTNCA MEOPEMUKO-NPAKMUYECKULl ACNeKm OnpedeleHHbIX YC108Ull, NP KOMOpbIxX
npoyeccyanbHas aHano2us OONyCmuMa 6 y20J106HOM HPOU3B00CHBe, d MAKlice YKA3bl8amces
U YCI0BUsL, NPU KOMOPLIX NPUMEHEHUe NPagosbix Hopm He donycmumo. Teopemuueckue no-
JI0ICeHUS NPOUTLTIOCPUPOBAHBI NPUMEPAMU U3 CYOEOHOI NPAKMUKU CYOd KACCAYUOHHOU UH-
cmanyuiL co chopmMynUPOBAHHBIMU NPAGOELIMIU NOZUYUAMIL.

Knrouesvie cnosa: npoyeccyanvnas ananozus, npobeist 6 npase, yciosus 00nyCmumocmu
npoyeccyanbHoll aHaN02UL, YCL06US HEOONYCMUMOCMU NPOYECCyaNbHOl AHANOUM.

Drozdovych Nadiia. Conditions of admissibility of procedural analogy in criminal
proceedings in Ukraine

The article deals with the current state of the legislative definition of procedural analogy
in the Criminal Procedure Code of Ukraine and is described the procedural analogy as a
means of overcoming the gaps in the statutory regulation. At the same time, is the presentation
of the theoretical and forensic and practical aspect of determining the conditions under which
a procedural analogy is permissible in criminal proceedings and the conditions under which
the application of legal norms by analogy is not allowed are also noted. The theoretical ideas
about procedural analogy were also reflected in the case law of the court of cassation examples
of which are given in the publication, with the formed legal conclusions on particular issues
of application or inadmissibility of application of procedural analogy in criminal proceedings.
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BeTymn. Sk BiloMO HOPMH KPUMiHAJIBHOTO NIPOLIECYaIFHOTO IIpaBa MiCTSTh 3HAYHUI,
y TIOpIBHSHHI 3 HIIMMH TaTy3sSMH IIPaBa, CTYHiHb AEPXKABHOTO IIPHMYCY, y 3B’A3Ky i3
YKM SIKICTh HOPMATUBHOTO aKTy, SIKUH PEryJIIO€ TaKi MPaBOBITHOCHHHU, BaKKO TEPEOLIi-
HuTU. [Ipy 11b0My HOPMH KPHMIHAJIBHOTO IPOLECYaIbHOIO NpaBa, sIK 1 Oyab-sKi iHII
X BUIH, AIFOTH CHCTEMHO, TOOTO B3a€MOIIOTH 3 IHIIIMMH HOPMaMH K y MeKaxX camoi
rajysi mpaea, Tak i mosza Hero. BojHOYAC NUHAMIUHICTH IIMX HOPM Ta iIMIICpAaTHBHUI
XapakTep KPUMIHAJIBHOIO TPOIIECYaIbHOTO PErYIIFOBaHHS HE € TApaHTIE MUIKOBHTOT
€(eKTUBHOCTI IpaBa 3 ONLAAY Ha OaraTroacHeKTHICTb chepu KpUMiHAIBHOIO IpOBa-
JUKCHHSI, KUTBKICTh (DAKTOPIB, sIKi BIUTUBAIOTH Ha il pe3y/IbTaTHBHICTS, [II€BICTH PABOBHX
MIPUITUCIB y MEXKaX IHi€T TisTbHOCTI. TOXK, 1110 IOCSTTH 1/1€aJIbHOTO CTaHYy, KOJIU CyCITbHI
BiTHOCHHMU YiTKO BPETY/IbOBYIOTHCSI 3aKOHOIABCTBOM, HABPsII YU MOXIIMBO, a OT IIpora-
JIMHHU y 3aKOHOJIABCTBI € X04a 1 HEraTHBHHM, NIPOTE 00’ €KTUBHHM SIBUIIIEM, 1[0 O3HAYAE
MOXKJIMBICTb 3’ICYBaHHS iX PUYMH Ta BUPOOJICHHS MEXaHI3MIB MOJIOJAHHSI.

[Tix mporanuHOO B TpaBi pO3yMitOTh BiZICYTHICTh y YMHHIIM CHCTEMi 3aKOHOJIABCTBA
HOPMU I1PaBa, BIIMOBIHO [0 SIKOI Ma€ BUPILTYBAaTUCS TUTaHHS, 110 OTpedye IPaBOBOrO
peryroBaHHsL. SIK MPaBHIIO, IPOTATMHE BHHUKAIOTh Y CHJTY TOTO, IO 3aKOHO/IABellh HEe
3MIr oXonuTH (HOPMYIFOBAaHHSIMH HOPMATUBHOTO aKTa BCI KMTTEBI CUTYALIil, 110 BUMa-
raloTh IPaBOBOTO PErY/IIOBAHHS; BHACIIJOK HEJOMIKIB FOPUANYHOI TEXHIKH; a00 5K BHAC-
JIJIOK TIOCTIHHOTO PO3BUTKY CYCIUIBHUX BiJTHOCHH. 3BiICH, OYEBHIHO, IO €JIMHUAM CITO-
CcO0OM YCYyHEHHSI IPOTAJIUH Y TIPABI € MPUHHSATTS BiIOBIIHAM TTOBHOBOKHUM OPTraHOM
BiICYyTHBOT HOpMH a00 Ipyny HOpM IpaBa. [IpoTe Takuii croci6 He ycyBae npodiemu y
IIPaBO3aCTOCYBAHHI HACTUIBKY OICPATHBHO, SIK TOTO BHMAraroTh BUHHKJII IIPABOBITHO-
CHHH JUTS IPUAHATTS PIillIEHHS B KOHKPETHOMY KpHMiHAJIBEHOMY ITpoBa pKeHHi. Tomy 3a
BIZICYTHOCTI TIOTPiIOHOT HOPMH TIPaBa CrI0COOOM TMOOJIAHHS ITPOTAJIMH € aHAJIOTis.

IncTuTyT aHasoril y KpMMiHAILHOMY IIPOLIECi HA JOKTPUHATILHOMY PiBHI Ma€ JIaBHIO
iCTOpIIO, TPOTE HOro 3aKOHOIABYA perIaMeHTallist BiOyiacs Juiie 3 mpuidHsITTs Kprmi-
HaJIBHOTO TpoliecyanbHoro kofekey Ykpainu (mami — KIIK) y 2012 p. 3akoHomaBua KoH-
CTpyKLis, BUKOpUcTaHa y 4. 6 cT. 9 KIIK, cTBopmiia BemMue3HHI! IPOCTip UL HAyKOBOTO 1
IPAKTUYHOTO JUCIYTY, OJHAK O€33aepeyHO CBIIUUTS [IPO IPOrPECUBHI 1 CydacHi KPOKU B
peraMeHTariii KpUMiHAIIBHUX MPOIECYaATbHUX BiIHOCHH. He BIarouuch y UCKYCIro Tpo
Te, SIKUi BUJI @HAJIOTII (IIpaBa YK 3aKOHY) MaB Ha yBa3i 3aKOHO/IABEIIb Y 3a3HAYCHII BHIIC
IIPaBOBiil HOPMi, OCKUIBKY 11€ HE € IPEAMETOM aHaJIi3y B L1i€] CTaTTi, BApTO 3a3HAYUTH, 1110
JUTS. YHUKHEHHSI CYTIepeYHOCTEH Y BUKOPUCTOBYBAHIM TEPMIHOMOT I, aBTOPOM 3aCTOCOBY-
BaTUMEMO TOHSTTS «IIPOLECyalIbHa aHATIOTIsDY, BUOKPEMIICHHS SIKOTO SIK YHIBEPCAIBHOT
Kareropii 0OIPYHTOBAHO B iHIIMX aBTOPCHKUX JOCIIHKCHHSX Y Liif LapuHi'.

AKTYaJIbHICTh MHUTAHHS MPOLIECYALHOT aHAJIOTIi Yy KPUMIHATIBHOMY MPOIIeCy-
AJIBHOMY TIPaBi 3yMOBJICHA TAaKOX BIJICYTHICTIO CYy4aCHHX HAyKOBHX JIOCIIIKCHb
Ha 110 temy. CBoro yacy mpoOiiemi 3aCTOCYBaHHS I[bOTO 1HCTUTYTY Y KpUMiHallb-
HOMY IIPOLIEC] B pasIHChKUI Nepioa NPUILISIIN yBary Taki BueHi, sik M. Ctporosuy,
M. I'ponsunchkuid, P. Paxynos, JI. 3ych Ta iH. 3 moyarkom 2000-X poKiB 3 OISy Ha
Cy4acHe pO3yMiHH IPaBa, BUXOASIYH 3 IMiJBUILIEHIX BUMOT JI0 SIKOCTi 3aKOHY, ITPaBO-
BOT BU3HAYCHOCTI, Cy4aCHHUX JIOCATHEHb 3aKOHOJABYOI TEXHIKH, JOCIITHUKH CTaIN
3HOBY IOBEPTATHCS IO IUX TPAIHUIIHHHUX MPOOIEM Ta PO3TILIATH iX HA HOBOMY
napaaurmMaibHoMy piBHi (B. Benonocos, M. I'pomos, B. Jlazapes, JI. CinbueHKo,
O. Kammina Tta in.). IIpu 1poMy BueHI-IPOLECYaNiCTH BHCIOBIIOBAIM IOJSPHI
TOYKH 30py Ha IMUTAHHS MOXKJIMBOCTI 3aCTOCOBYBAHHS ITPOLECYaIbHOI aHAJIOTII K
3aco0y ITOJ0JIAaHHS IPOTaJIH HOPMAaTHBHOTO PETYIIOBaHHS. 30KpeMa, OTH1 HayKOBII
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(TT. Exbkinag, M. Crporosu, IT. TlamkeBnd)* BBaXKaJtH, 110 IPOTAIMHH Y KPUMIHATBHOMY
TIpoIeCyaTbHOMY TIpaBi MOXKYTh OyTH IOIIOJIAHI 32 JOIIOMOTOIO MPOIECYaTbHOT aHAJIOT I,
MOCHJIAFOYHMCH Ha Te, 1110 KpUMIHAJIbHA ITPOLIeCyasibHa raly3b TPaBa, Ha BiIMIHY Bijl Mare-
PlasIbHUX, CTHKAETHCS 3 IMPIINM CIIEKTPOM JKUTTEBHX CUTYaLlil, ToMy Oe3 i iCHyBaHHS
HEMOXUIUBO 3a0€3MEUUTH PyX KPUMIHAIBLHOIO IIPOBAJUKEHHS 0 CTaisX, 3aXUCTUTU
paBa Ta 3aKOHHI IHTepecH OcCi0, sk OepyTh y4acTh y KPUMIHAIBHOMY CYIOUMHCTBI. [HIII
Bueni (H. Bracerxo, T. JlJobpoBonbcnka, B. KamiHcbka)® KaTeroprHO 3aepedyroTh MOX-
JIMBICTb 3aCTOCOBYBaHHS KPUMIHAIBHOTO MPOLIECYAILHOTO 3aKOHY (IIpaBa) 3a aHAJIOTI€O.
Taxa TouKa 30py apryMEHTOBaHa THM, III0 B YCIX BUIAJIKaX, KO 3aKOHOAABELlb JIOMYCKAE
MOMITHBICTh 3aCTOCYBAHHSI aHAJIOT 1T, BiH IPSIMO BKA3y€ Ha II¢ B 3aKOHi.

Cy4acHi BITUM3HSHI HayKOBLI 1HCTUTYT aHAJOTI] JOCHIIKYBaJIU Yepe3 NPU3MY
PO3YMiHHS IPOrajluH y Mpasi, cioco0iB IX yCyHEHHs B 3arajibHii Teopii npasa ta 'y
IUTOIIMHI 1HIIUX rayy3eil Mpapa, y TOMY YHCIi KPUMIHATBHUX TPOLECYaTbHUX BiJl-
HocuH (M. baxanos, 0. I'pomeBoii, B. CaBunipkuii, B. CiiyueBcbkuid, H. OHilieHko,
H. ITapxomenko, I1. Pabunosuy, O. CkakyH, 3. Tpocriok, FO. IllemuryueHnxko ta iH.).

Iompu Te, Mo npolecyaibHa aHAJOTIS TPAAUIIIHO BBAKAETHCS HAHOUIBII 1M0-
LIMPEHUM 32C000M TTOJONAHHS IPOTAJIHMH Y 3aKOHOJABCTBI, BOHA HE € €IUHOIO «IIa-
Halleelo» y KoXKHOMY pasi, konu € HeBperyiaboBane KIIK nuranns. ITo-nepiue, ne
IIOB’S13aHO 3 ICHYBAaHHSM IHIINX NIPABOBHX IHCTUTYTIB, SIKi TAKOXK BUKOHYIOTh (DYHK-
LIF0 TOMOJIAHHS MPOTAIMH Y MpaBi (TIyMadeHHsl, CYIOBHI TperieIeHT ToIo). [lo-
Jpyre, npolecyaabHa aHAJIOTis Mae CBOI yMOBH JOIYCTUMOCTI JUIsl 11 3aCTOCYBaHHS,
OCKLUIBbKH i «yHIBEpCAIbHICTbY Y IOJOJIaHHI IIPOTraiH MEXY€ 13 BUMOI'aMU IIpolLie-
cyanbHOI (hopMH, sika Y KpUMIHAJIBHIH MpoliecyasibHii cdepl € rapaHTiero yoesme-
YEHHsI BiJl CBaBIILHOTO BUKOPHCTAHHS BIAJHOTO JEP>KaBHOTO IPUMYCY.

TaxuM 4MHOM, MeTa i 3aBJaHHS JaHOI CTATTi NOJIATalOTh y PO3NILAL TEOPETUY-
HOTO Ta CYJOBO-IIPAKTHYHOTO ACIIEKTy BH3HAYCHHS yMOB, 32 SKHX IIPOLECyalbHa
aHaJIorisl AOMYCTHMa y KPUMIiHAIBHOMY TIPOBAJDKEHHI 3a71sl 3a0€3MeucHHsI Halie-
(EeKTUBHILIOTO BUPILIEHHsI KOHKPETHOI IPaBOBOi CUTYyalii Ta I rapaHTyBaHH J0-
TPUMaHHS 3acaj] CIPaBeUINBOrO KPHMIHAIBHOTO CYIOYMHCTBA Yy pasi BIACYTHOCTI
MEBHOI KPUMIHAJILHOI MPOLIECYaTbHOT HOPMH.

BukJiag ocHoBHOro MarepiaJjty. Y Teopii npaBa BHOKPEMIIIOIOTh TaKi YMOBH, 32
HasIBHOCTI SIKMX MOXKJIMBO 3aCTOCYBAaTH IIPOLIECYallbHy aHAJIOT1IO:

1) e 3a HasSBHOCTI IPOTaJIMHK B 3aKOHOIABCTBI;

2) CTOCOBHO OOCTaBHH, 10 3HAXOAATHCS Y cepi MPaBOBOTO PETyITIOBAHHS;

3) y THX raiy3sx Ta iHCTUTYTax IpaBa, ¢ BOHA HE 3a00pOHEHA 3aKOHOM YH 1HIIUM
HOPMaTUBHUM aKTOM;

4) TIBKK CyIOBHMH OpPTaHaMH B MeXaX HaJaHUX M ITOBHOBa)KEHb;

5) y cyBopiii BiIIIOBIAHOCTI 3 MarepiajJbHUMH Ta MPOLIECYyaTbHUMH HOPMaMHU;

6) BpaxoBYIO4M B KOKHOMY BMIIQJKy OJIM3bKi 32 3MICTOM HOpPMH, 3arajibHi IoJo-
JKCHHS1, IPUHITUITN BiJMOBIIHOTO IHCTUTYTY Ta Tajy3i Ipara;

7) KepyIOUHCh MPAKTUKOK BUPIIICHHS MMOIIOHUX CIIpaB;

8) peTenbHO OOTPYHTOBYIOUH BUHECEHE PillIeHHs 3 (PAKTHYHOTO Ta FOPUIMYHOTO OOKY*.

Bu3Ha4aroun yMOBH JIOIyCTUMOCTI 3aCTOCYBAaHHS KPHUMIHAIBHOI IIPOIeCyaabHOT
anaorii, E. Kemysapis Harosonye, 1o Heo0XiIHO BpaxoByBaTH 0COOIMBOCTI, IPH-
TaMaHHI HOPMaM IMPOLECYaIbHOTO MpaBa. J[o HUX HayKOBEIb BIJIHOCUTh TaKi, SIK:

1) mWBHAKICTH MPOLECY 3aCTOCYBaHHS IPOLIECYAIbHUX HOPM, OCKIIBKU BiJ Hel
MIPSIMO 3aJISKUTh CBOEYACHE TIPOBAKEHHS Y CIIPaBi;
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2) 3aiiicCHEHHs MTPaBO3aCTOCYBaHHS MOCAJ0BOI0 0CO0O0I0, SiKa 3 OISy Ha CBIiH mpo-
LeCyaJbHUI CTaTyC 3aiHTEpeCOBaHa B pe3ylibTaTaX BCTAHOBJICHHS HAsIBHOCTI YU
BIJICYTHOCTI HEOOXITHUX MPOIIECyaTbHO-PABOBUX (aKTiB, OCKLUILKU TaKi MPSIMO
BU3HAYAIOTh MOJAJbII Aii Ta pillleHHs i€l 0cagoBoi 0co0Hu;

3) MOXKJIMBICTH MEBHOTO TAKTUYHOTO MaHEBPYBAHHS JUISl JOCSATHEHHS B YiTKUX Me-

JKax IPOIIECYaTbHOTO 3aKOHY 00 €KTHBHOI iICTHHHU Y CIIPaBi°.

OjiHax 11€ 111e He BUYEPITHUH Meperik.

3okpema, M. fIky0 MOINOBHIOE 3a3HAYCHUH MEPETIK TAKMMHU OCOOIMBOCTSIMHU:
HaJIaHHS 3aKOHOM JI03BOJTy Ha BUKOPUCTaHHS 3aCO01B ISl JOCSITHEHHS IiIel KprMi-
HAJIBHOTO CYJIOYMHCTBA; MAKCHMasIbHa e()eKTUBHICTH; EKOHOMHICTE.

M. CrporoBud BBaXaB, L0 3aCTOCYBAaHHS KPHMiHAJIBHO-IIPOLIECYaJILHOIO 3a-
KOHY 32 aHAJIOTI€I0 Iependadae CyBOpe JOTPUMAHHS TaKHX YMOB:

1) nepenbaueHuii mpoIecyaaIbHUM 3aKOHOM BHIIQJI0K Ma€ OyTH OJHOPIAHUM 3 THM,
JI0 SIKOTO 3aKOH 3aCTOCOBYETBCS 32 aHAJIOTIEIO;

2) BHKOPHCTAaHHS MPOILECYaIbHOTO 3aKOHY 3a aHAJIOTIEI0 B JKOJHOMY BHIAJKy HE
ITOBUHHO BECTH JI0 OOMEXEHHS IIPOIeCyalbHIX TPaB YYaCHUKIB MPOIECy YH JI0
MOKJIAJICHHS Ha HUX HE Tepea0aueHuX 3aKOHOM 000B’sI3KIB;

3) 3acTocyBaHHs NPOIECYaJIbHOTO 3aKOHY 3a AHAJIOTIEK HE MOBHHHO 3YMOBIIIOBATH
BYHMHEHHS OpraHAMH JIi3HaHH, JOCYOBOTO CIIICTBA, IPOKYPATyPH YU CyTy HpoIie-
CYaIBHUX JIiif, He Tepen0ateHnx HOpMaMi KPHUMiHATBHO-TIPOIIECYaTbHOTO 3aKOHY .

Jocrimxyroun nuranss aHasorii, [1. Enpking 3a3Ha4ana, 1o J0TH, OKH iCHye aHa-
JIOTisl KPUMIHAJIBHO-TIPOLECYaTFHOTO 3aKOHY, HEOOXITHE TOYHE JOTPUMAHHS KOHKPETHHX
yMOB ii 3acTocyBanHs. Ha 1i yMKy, BUKOPHUCTaHHS [POLICCYAIbHOT aHAJIOTIT MOXITHBE:

1) Tinbku TOAI, KoK (PaKTHYHI OOCTAaBUHM KOHKPETHOTO BUITAJKY X04a MpsiMo, Oe3-
MOCEpeIHbO 1 He TepeadadeHi 3aKoHOM, ajie, 0e3yMOBHO, BUIUIMBAIOTH i3 HOro
OCHOBHUX ITOJIO)KCHb;

2) y cyBOpi#l BIIMOBITHOCTI JI0 3aBIaHb KPUMIHAIBHOTO CYIOYMHCTBA, 10 TOTO XK
JIMIIE TOAI, KOJIX 11€ 3yMOBJIEHO HEOOX1JHICTIO 3a0€3MEeUNTH ILBHUIKE 1 TOBHE PO3-
KPHUTTS 3J0YMHY, BU3HAUYUTH Ta YCYHYTH IPHUYMHU i YMOBH, IIO CHPHSIIH BYH-
HEHHIO 3JI0YMHY, BUKPUTH 1 CIIPaBEIJIMBO MOKapaTH BUHHUX TOIIO;

3) 3a yMOBH JIOTpHMaHHS BCIX OCHOBHHX MPHHIUITIB KPUMIHAJIBHOTO TIPOLIECY;

4) MOBHOTO Ta TOYHOIO JOTPUMAHHS BCIX HMPOLECYaJbHUX NIPAB YUACHUKIB KPHMi-
HAJBHOTO CY/IOYHHCTBAS.

M. TpoA3MHCHKUI BUOKPEMITIOBAB TPH YMOBH 3aCTOCYBaHHS aHAJIOTIT y KpUMi-
HaJIbHO-IIPOLIECYaTIbHOMY MPaBi:

1) BiICYTHICTb 3aKOHY, LII0 O€3I0CEPEIHBO BUPIIIIYE 11€ TUTAHHS;

2) TIOOJIaHHS TPOTAIMHA Ma€ BiJ0yBaTHCh Yy CyBOpIH BIIIOBITHOCTI O THX 3a-
B/IaHb, K1 CTOSITh NEPE/l KPUMiHAIBHO-TIPOLIeCyaIbHUMU HOpMaMu. L1i 3aBnaHHs
MOJISITAIOTh Yy TOMY, 11100 3a0e31euuTH OBHE Ta BCeOiYHEe PO3CIIiyBaHHs Ta Ipa-
BUJIbHE BUPIIICHHS KOYKHOI KPUMIHAJIBHOT CIIPABH;

3) HeoOXiZHO MOBHICTIO JOTPUMYBATHCh IPAaB, SIKI KPUMIHAIBHO-TIPOIECYAbHHI

3aKOH rapaHTye y4acHUKaM mpoiecy’.

Bunaerncs, mo Take (OPMyITFOBAHHS YMOB JIOITYCTUMOCTI 3aCTOCYBAHHS IIPOLECY-
AJIBHOI aHAJIOTI B CYYaCHOMY KPHMIHAJIBHOMY CYIOUMHCTBI € JIOBOJI BY3bKHM, OCKLTBKH
HE BCTAHOBJIIOE THX BUMOT, fIKi 3a0€31e4yI0Th JOTPHMAHHSI 3aKOHHOCTI, OXOPOHY TpaB Ta
IHTepeCiB YYaCHUKIB KPUMIHATIBLHOIO CYJIOYMHCTBA IiJl 4ac KPHMiHAIBHOTO [IPOBa/XKECHHS.
Tax, cI1iJ1 KPUTHYHO OL[IHUTH BiJIHECEHHS JI0 YMOB 3aCTOCYBaHHSI IPOLIECYaIbHOT aHAJIOT 1T
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HEOOXI/IHICTh YCYHEHHsI IIPaBOBOI MPOTaIMHY B PETY/IIOBAHHI KPUMiHAIBHUX IIPOLECY-

aJBHIX BITHOCHH. Brke 3a3Ha4anock, Mo MpaBo3aCTOCOBHUI OpraH He Mae MOKIIMBOCTL

YCYHYTH TPOTAJIMHY, BiH JIMIIE JOJa€ il y KOKHOMY KOHKPETHOMY BHITAZIKY 1 Taka HE00-

XiIHICTb HE € MpaBIOM. [1010/1aHHs IPOTaIiH PaBO3aCTOCOBYBaYaMH IIISIXOM 3aCTO-

CyBaHHsI POLIECYaTBHOI QHAJIOT{i MOKIIMBE, OJTHAK 1X YCYHEHHS — (DYHKIIisl 3aKOHOJABIIA.

OjiHi€r0 3 YMOB JIOMYCTHMOCTI NIPOLIECyaIbHOT aHAIOTIT, 6€3yMOBHO, Ma€ OyTH i
JOTPUMAaHHs MPUHIUITB KpUMiHAJILHOTO nipotiecy. HeoOximHo, o6 i 3acTocyBaHHs
HE [OPYLIYBAJIO CUCTEMY AiIOUUX IIPUHIUIIIB.

ToBopsuu Mpo KpUTEpii JOMyCTUMOCTI aHAJIOTIT Y KpUMIHATIBHOMY CY/IOYHHCTRI,
CIIiJ] 3BEpHYTH yBary Ha Te, 10 BOHA HE 3aCTOCOBYETHCS 10 BUHATKOBUX, OCOOIUBHX
BUIIAJIKIB, SKI BUXOMIATH 32 MEXI 3BHUAHOTO 3aCTOCYBAaHHS KPHUMIHAJIBHOTO IPO-
LeCyaJbHOTO MpaBa, a TAaKOXK TaM, Jie BU3HAYEHI MEXi 3aCTOCYBAHHS HOPM IpaBa.
Taka BUMOTa TOSICHIOETHCST 0COOIMBUM MiCIIE3HAXOKEHHSIM HOPM, IO PETYIIOI0Th
BUHSTKOBI BUIIAIKH, HEMOXKIUBICTIO 1X MOMIMPEHHst Ha iHII cutyariii'’. TIpukmamom
HaBEJICHOTO MO)KHA Ha3BaTH IIPOBAJKCHHS Y CIIPaBaxX NPO 3aCTOCYBAHHS MPUMY-
COBHUX 3aXOJiB MEIUYHOTO XapakTepy, 30KpeMa, KOJIH JTyIIeBHOXBOPHM 0CO0aM He
npex’ sIBISIEThCsl OOBHHYBAYEHHS, OO0 HUX HE CKIAA€ThCsl OOBUHYBAJIBHUH aKT.
Take mpaBUJIO HE MOXKE IOIIUPIOBATUCH HA 1HINI (i3UYHI 3aXBOPIOBAHHS.

O. Kamurina, JOTpUMYIOUUCH TaKoi JK TYMKH, IHIIE, [0 3aCTOCYBAHHS aHAJOTIT
HETIPUITYCTUME, KON 3aKOH (POPMYIIIOE MOJOKEHHSI, [0 € BHHATKOM i3 3arajJbHOrO
IIpaBUJIa MPOBA/HKEHHS Y KPUMIHAJIBHIN CIIPaBi, SKIIO B CAMUX HOPMax OKpPECIIO-
€eTbest cepa iX [ii, BECTAaHOBIIOIOTHCS MEXKI 3aCTOCYBaHHsI KOHKPETHHX HOpM'!.

[MizcymoByrouH BUKIIaeHe, MOKHA 3allPOIIOHYBATH TAKHH MEPETiK YMOB JIOITy-
CTUMOCTI 3aCTOCYBaHHS MPOIECYalIbHOT aHAJIOT1l y KpUMIHAIBHOMY CY/IOYHHCTBI:
1) nepenbaveHnit KpUMiHAIBHUM IIPOLIECYAIBHUM 3aKOHOM BHIIQJOK TOBHHCH OyTH

OIHOPIIHHM 3 THM, JI0 SIKOTO 3aKOH (IIPaBO) 3aCTOCOBY€TECS 3a aHauorieto. To6To

CHUTYyallisl, SIKa BUPIIIYETHCS 32 JIOTIOMOTOIO ITPOIIECyalibHOT aHAJIOT1T, Mae Xapak-

TEpPHU3yBaTHCh OJJHAKOBUMHU ab0 CXOXKUMHU PUCAMHU, O3HAKAMH 3 TI€l0, sIKa BPEry-
JIbOBaHA 3aKOHOM (IIPaBOM);

2) 3aCTOCYBaHHS IIPOLICCYaTIbHOI aHAJIOTIT IOBUHHO BiI0YBaTUCh Y CYBOPIH Bi/IOBII-
HOCTI /IO 3aBJIaHb, SIKi CTOATH Nepe]] KpUMiHaIbHUM npoBaukeHHsM (cT. 2 KIIK).
ITpu nboMy 060B’SI3K0BO OBUHHI JIOAEPKYBAaTHCh K Ti 3aBIaHHS, 110 XapaKTepHi
VTS BCIX CTalill KpUMIHAJILHOTO TPOIIECY, TAK 1 /IS KOKHOI 3 HUX 30KpeMa;

3) IOTpUMAaHHS NPUHIMIIB KPUMIHAIBHOTO Tporiecy. HeoOXiHICTh 3arpoBaKeHHS Ta-
KOT YMOBHU 3yMOBJICHA, 30KPEMa, THUM, 1110 TUIbKU HAJIEKHE TOTPUMAHHS MPUHIHIIIB
KPUMIHAJIBHOTO ITPOBADKEHHS MOXKE 3a0€3IICYNTH BHKOHAHHS iforo 3aBnaHb. [Topy-
MICHHS 11i€1 YMOBH MOYKE CTATH TTiICTABOIO JIISI CKACYBAHHSI CY/I0OBOTO PIllICHHS;

4) 3acTOCYBaHHs MPOIECYAIbHOI aHAJIOTIi B KOJHOMY BHIIaJIKy HE MOBUHHO OOMe-
JKYBaTH TPOLIECYATEHHX MIPAB YYACHHUKIB MPOIECY M MOKJIAJaTH Ha HUX HE Ie-
pendadeHi 3aKOHOM 000B’SI3KH;

5) BHKOPHCTOBYIOUM MpPOIECYalIbHY aHAJIOTII0, OpraHW Ji3HAaHHS Ta JOCYIOBOTO
CITI/ICTBA, IPOKYPOD 1 CY/, AOTPUMYIOUHCH MOPSAKY NPOBA/PKCHHS Y KPHMiHAIb-
Hiil cripaBi, He IOBHHHI BUMHATH MPOLECYalbHI Jii, He mependadeHi HopMaMu
KPUMIHAJILHOTO MTPOIIECYaILHOTO TpaBa.

ITopsin 13 ymMOBaMHU JOMYCTHMOCTI 3aCTOCYBaHHS HpPOLECyalbHOI aHAJOrIi,
3reHEepOBaHUMH Ha JJOKTPHHAJIBFHOMY PiBHI, Tak caMO BHUPOOJICHI YMOBH, 32 SIKHUX
3aCTOCYBaHHS IMPABOBUX HOPM 3a aHAJOTIE€I0 Oye HelOIyCTHMHUM.
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Iepenycim He AOMYCKAETHCSI BAKOPUCTAHHS IIPOLIECYalIbHOI aHaJIOT1] Ul BU3HA-
YeHHsI MICTaBU JUIs 3aCTOCYBAHHS FOPHIMYHOT BiIIOBIAIHOCTI, 30KpeMa 1 3acTo-
CyBaHHSI 3aXOJIiB KpUMIHAJIBHOT MPOIIeCyaabHOT BIAMOBIIAIBHOCTI, IO CYNEPEUHIIO
0 IPUHLHITY IPABOBOI BU3HAYCHOCTI.

Takox mpolecyabHy aHaJIOTiI0 He MOJKHA 3aCTOCOBYBaTH: 1) sKIIo 11 3acTocy-
BaHHS CYNEPEUNTh IIPUHIIMITY BEPXOBEHCTBA TIPaB, 1HIIUM IPHHIMIIAM 3Ii{CHEHHS
CY/IOYMHCTBA; 2) KOJIM 3aKOHO/IABEIlb CB1JIOMO 3aJIMIIKB TIEBHI PABOBIHOCHHH 11032
[I0JIEM IPABOBOIO PEryIIOBaHHS; 3) KOJIM 3aCTOCYBaHHS MPOLECYalbHOI aHAJOril
npu3Bele 10 0OMEXKEHHS YU MOPYIISHHS MPOIEeCYabHUX PaB.

Taxi TBEp/PKECHHS MIITPUMYFOTHCS 1 CY/IOBOIO TIPAKTHKOO.

3okpema, y nocraHoBi Kacauilinoro kpuminansHoro cyny Bepxosnoro Cyny
(mam — KKC BC) Big 13 rpyaus 2018 p. (cnpaBa Ne 367/3872/17, npoBamKeHHS
Ne 51-3205xm18)'? koHCTaTOBaHO, IO AMENAIIIHHINA CY/I, BCTAHOBHBIIIN, IO BiITO-
BiJiHO 710 BuMor 1. 2 4. 4 ct. 309 KIIK y nmpokypopa BiICyTHI miJCTaBu Ui OCKap-
MKEHHS MICLIEBOTO BUPOKY CyAy Ha MiJCTaBi yroau Ipo NPUMHPEHHS MiX HOTepIIi-
JIUM Ta OOBUHYBAUCHOIO, JIIAIIIOB BUCHOBKY ITPO BiIMOBY Y BIIKPUTTI amnessIiiiHOTO
MIPOBAHKEHHS, KEPYIOUUCH MONoKeHHsAMH 4. 4 cT. 399 KIIK.

Kozerist cynaiB kacaiiifHoro cymy rnoroausiacs 3 TaKMM BUCHOBKOM arlesiiii-
HOTO Cy/y, OCKUTBKH BHPOK CYIy MEpIIoi iHCTaHIIIi Ha MiJICTaBl yroau Mpo MpUMH-
peHHS MOXe OyTH OCKap)KCHHH OOMEKEHHM KOJIOM CYO’€KTIB Ta 3 YiTKO BH3HAYe-
HUX 3aKOHOM IiJCTaB, 3a3HaueHuX y 4. 3 cT. 394 KIIK. 3okpema, BianoBinHoO 10
MOJIOKCHB 3a3HAYEHOI CTAaTTi, IPOKYPOP MOXKE OCKap)KyBaTH TaKe CYJI0BE PillIeHHS
BUKJTIOYHO 3 TMiJICTaB 3aTBEPIXKEHHS CyIOM IO Y KpUMiHAJIbHOMY IIPOBAKEHHI, B
SIKOMY 3TiAHO 3 4. 3 cT. 469 KIIK yrona He moxe OyTH yKiaaeHa.

BozHouac, B anensuiiiHii ckap3i IPOKypop He BKa3yBaB Ha IOPYLIEHHS 4. 3 cT. 469
KIIK, HatoMicTh 3a3Ha4aB PO TOPYIICHHS CYIOM Mepuioi iHcTaHmii Bumor 1. 1 4. 3
ct. 314 tan. 1 u. 7 ct. 474 KIIK, siki 3 omisity Ha monoxkeHHs 1. 3 4. 3 ct. 394 KIIK
HE J]aBaJIi iOMY [IPaBO Ha OCKAP)KCHHsI BUPOKY Ha ITi/ICTaBi yrOAW PO HIPUMUPCHHS.

OxpiM TOro, HeNMpUIHATHUM BU3HAHO I MOKIMKAHHA y KacaliiHiil ckap3i npo-
Kypopa Ha HeOOXiIHICTh 3aCTOCYBaHHS MpaBMIIa, 3aKpimieHoro y 4. 6 ct. 9 KIIK,
3TiHO 13 SIKUM Y BUITaJIKaX, KOJIM MOJIOKEHH:I 11boro Kosiekcy He peryorTh ado He-
OJJHO3HAUHO PETYIIOIOTh NUTAHHS KPUMIHAIBHOIO MPOBAXKEHHS, 3aCTOCOBYIOTHCS
3arajpHi 3acali KPUMiHaJIbHOTO POBAJUKEHHs, BU3HaueHi 4. 1 cT. 7 uporo Koxekcy.

BpaxoBytoun Bumoru 3acanu aucno3utuBHocTi (cr. 26 KIIK) i te, mo m. 3 4. 3
c1. 394 KIIK Ta u. 4 ct. 399 KIIK 4iTKO pernaMeHTyIoTh IUTaHHS CHeLiaIbHUX Mil-
CTaB ISl OCKAPIKEHHS MPOKYPOPOM BHUPOKY 33 YOOI MO MPUMHUPEHHS, a TAKOX
MiZICTaB Ta MOPSIKY BiIMOBH Y BIJIKPHUTTI TPOBA/DKEHHS aneysIiiHUM cymoM (Y
TOMY YHCII M y BUIAKaX OCKap)KEHHS BUPOKIB 3a YroAaMH), 3aCTOCYBaHHS I0JIO-
xeHb 4. 6 cT. 9 KIIK m1s po3mupeHHs MOXKIMBOCTEH OCKapyKeHHS IPOKYPOPOM BH-
POKY Ha IIiJICTaBi yTroIu Mpo NPUMUAPEHHS BUKIIOYA€ThCS.

TakuM YMHOM, HIETHCSI TIPO HEMPHITYCTHMICTB 3aCTOCYBaHHS IOJOKeEHb 4. 6 cT. 9 KITK
JUTsl POSLIMPCHHS MOYKITMBOCTEH OCKAPKEHHS MPOKYPOPOM BUPOKY Ha ITiZICTABi YTOIH.

Sk i He MoKe OyTH PO3IISHYTA 110 CYTI amnesnsIiifHa ckapra Ha CyJ0Be PillleHHS,
SIKe HE IiUIATAE aleAIiitHOMY 0CKapKeHHIO, JIUIIE 3 MTOCHIaHHAM Ha 4. 6 cT. 9
KIIK. Tak, y nocranoBi KKC BC Bin 4 xBiTHsa 2019 p. (cnpaBa Ne 494/6/18,
npoBaukeHHst Ne 51-9701km18)"® BH3HAHO 3aKOHHUM i OOIPYHTOBAaHUM BHCHOBOK
Cyny anessiiHol IHCTaHIil mpo Te, II0 YHHHUM KPUMIHAJIBHAM HpPOLeCyaTbHUM
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3aKOHOM He MepeadavyeHo OCKAapXKEHHs yXBald Cyly Mpo BiIMOBY B 3aTBep-
JDKEHHI YrOoIlv PO BU3HAHHS BUHYBATOCTI Ta MOBEPHEHHSI 0OBHHYBAJILHOTO aKTa
MIPOKYPOPY JUISI TPOITOBXKEHHS JTOCYA0BOTO PO3CIiTyBaHHS.

BucHoBku. IlepcnekTuBH J0CHiIAKeHb. Y TiJCYMKY BapTO OKPECIHUTH, IO
IpolecyalibHa aHaJIOTis SK CIOCIO MO0JIaHHS NPOTAINH € €PEKTUBHUM Ta JII€BUM
crocoOoM 3a0e3reueHHs SKiCHOTO TPaBOBOTO PEryJFOBaHHsS, i 30kpemMa y cdepi
KpUMIiHAJBHUX MpOIIeCyabHUX BITHOCUH. BogHOUAC 1€ 0CATaeThCs Y pasi 4iTKOro
JOTPHMAHHSI YMOB JIOITYCTUMOCTI 3aCTOCYBAHHS JAHOTO IHCTUTYTY, POJIb SIKOTO HE
BapTO MEPEOIIHIOBATH, a/[KE YHIBepcali3allisi [bOr0 IHCTUTYTY € HIISXOM JI0 KOHKY-
PpeHiii i3 mporecyanbHO (HOPMOIO, IO 3aBXK/AN Ha CTOPOXKI MPABOBOT BU3HAYCHOCTI
Ta nependadyBaHOCTI IPH 3aCTOCYBAHHI AEPHKABHO BJIAJHOTO IPUMYCY. 3 OISy Ha
Lle MEePCIeKTHBU JOCII/PKeHb Y IIbOMY HAIPSIMI MOJSITaloTh y MOUIyKax 30alaHco-
BaHOi Mojielli e(DeKTHBHOTO (PYHKIIIOHYBaHHS IHCTUTYTY aHAJOTil B yMOBax Ipoiie-
cyanbHOI ()OpMHU Ta 3 ypaxyBaHHIM IMIIEPATHBHOTO CIIOCOOY PEryJOBaHHS KpUMi-
HAJIBHUX MPOLECYaTbHUX MPABOBITHOCHH.
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MIPUMEHEHHS aHAJIOTHH B YTOJIOBHOM CYIONPOMU3BOACTBE: UC. ... KaHI. ropua. Hayk: 12.00.09.
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Drozdovych Nadiia. Conditions of admissibility of procedural analogy in criminal
proceedings in Ukraine

The article deals with the role of procedural analogy in the process of overcoming legis-
lative gaps. The objectivity of the causes of such a legal phenomenon is established and their
main types are indicated. At the same time, the current state of the legislative definition of
procedural analogy in the Criminal Procedure Code of Ukraine is described, as well as the
relevance of this issue in the doctrine of the criminal process; the author's various scientific
approaches to the admissibility of procedural analogy in the field of criminal procedural legal
relations are ascertained, and a scientific discussion is considered on the possibility of using
the procedural analogy as a means of overcoming the gaps in the statutory regulation. There-
fore, the paper deals with the place of procedural analogy among other ways of overcoming
the gaps (interpretation and judicial precedent), which gives the opinion that the procedural
analogy is the most expeditious way of eliminating the legislative gaps up to the moment of leg-
islative settlement of a particular issue and performs the function of providing the most effec-
tive solution to a specific legal situation and to ensure compliance with the principles of a fair
criminal trial in the absence of certain criminal procedural norms. Against this background,
an understanding of the procedural analogy as a way to increase the efficiency of the law
enforcement is proposed. The main presentation of the article is related to the consideration of
the theoretical and forensic and practical aspect of determining the conditions under which a
procedural analogy is permissible in criminal proceedings. A description of theoretical ideas
about the conditions under which a procedural analogy can be used is also provided, and a
generalized version of such conditions is given as a result. Along with the doctrinal ideas on
the admissibility of the use of procedural analogy in criminal proceedings, the conditions
under which the application of legal norms by analogy is not allowed are also noted. Such
provisions on cases of inadmissible application of procedural analogy were also reflected in
the case law of the court of cassation, examples of which are given in the publication, with the
separation of the formed legal conclusions on particular issues of application or inadmissibil-
ity of application of procedural analogy in criminal proceedings.

Key words: procedural analogy, legislative gaps, conditions of admissibility of procedural
analogy, conditions of inadmissible application of procedural analogy.



