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been regulated within the institution of limited sanity. And in this aspect, the study of foreign
experience in the legislative regulation of this institution is necessary.

The purpose of the study is to study the rules of foreign criminal law, which determine the
features of criminal liability of persons with mental anomalies, and compare them with the
relevant rules of criminal law of Ukraine.

Among the countries whose criminal law provides for limited sanity for persons with
mental anomalies, there are two conditional approaches to the criminal liability of persons with
mental anomalies (mental disorders) in accordance with the legal family: England-American
and Romano-Germanic. In the vast majority of countries of the Romano-Germanic legal family,
whose criminal law defines the specifics of the responsibility of persons with mental anomalies
(limited sanity), criteria such as medical (mental anomaly or disorder) and psychological (lack
of awareness and / or control of their actions). The criminal law of the England-American legal
family does not have a clear definition of the concept, criteria and consequences of the state of
limited sanity in the subject of the crime. The criminal legislation of Ukraine on determining the
features of criminal liability of persons with mental anomalies in the form of their legislative
definition corresponds to the legislation of the Romano-Germanic legal family.

The legal criterion of limited sanity, which is defined in the theory of criminal law, should
be called psychological, because it is an intellectual-volitional manifestation of behaviour, not
legal. It may be legal to establish a medical and psychological criterion of limited sanity in the
relevant norm with an emphasis on the criminal consequences that will have a mental anomaly
on the criminal liability of such an entity.

Key words: mental abnormalities, mental disorders, limited sanity, the subject of a crime,
foreign criminal legislation, criteria of limited sanity.
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OCOBJINBOCTI OUIHKU [JOKA3IB
CYAOM KACALIMHOI IHCTAHLIT: CYYACHA NMPAKTUKA

Y emammi ananizyromocs numanms 00Kazy8anHs y KPUMIHALbHOMY NPOBAOICEHHI 8 ACNeK-
mi oyiHKU 0oKa3zié kacayitinum cyoom. Koncmamyemocsi, wo 6 cyoi kacayiuHoi incmanyii mae
Micye oyiHKa 00Ka3ie, AKa sIK U0 CYO0B0I OISIbHOCIE MAE C80I 0COOIUBOCI Yepe3 npusmy che-
yughixu kacayiiinoeo nepeanady. Hasoosmecsa ananimuuni oani cyooeoi npakmuxu Kacayitinozo
KpUMinanoHo2o cydy y ckaadi Bepxosrozo Cyoy. Buknadeno pesynomamu 00CHiONICeHHs NOCma-
HO8 KAcayiiiHo2o cyoy, sKi Haubilbue 0eMOHCMPYIomb 30ilICHEeHHsl OYIHKU OOKA3I8 YIEI CYO0B0I0
iHcmanyiclo, a came, piwieHHs, AKUMU Peani308aH0 NOBHOBAINCEHHS WOOO CKACYBAHHS CYOOBUX
piend i 3aKpumms KpUMiHAIbHO20 NPOBAONCEHHS, 4 MAKOXHC 3MIHU 8UPOKI8 Micyesux cyoie ma
yxean cyoig anenayitinoi incmanyii' y 36 3Ky i3 HeOOXIOHICMIO GUKTIOUEHHs. OKPEMUX OOKA3I6.
3pobneno 6uUcHOBOK, WO OYIHKA OOKA3I8 KACAYIUHUM CYOOM HABOOUMbCA Y (hopMi «nepesipku
OYIHKUY, WO € 0COONUB0IO POPMOIO peanizayii NPUHYUNY BLTIbHOT OYIHKU OOKA3I8.

Knrwouosi cnoesa: oyinka 0okasis, cyo xacayitinoi incmanyii, donycmumicms 00Kasis, 6u-
KAIOUeHHS O0KA318, 3AKPUMMSL KDUMIHATLHO20 NPOBAOIICEHHS, (NEPeBIPKA OYIHKILY.
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/po3zoosuu H.JI. OcoOEeHHOCTH OLEHKH J0KA3aTeJIbCTB CYIOM KACCALUOHHOW WH-
CTAHIMU: COBPEMEHHAsI NPaKTHKA

B cmamowe ananuzupyiomes 60npocet 00Ka3bleanus 8 y20I06HOM RPOU3EOICINGE 6 ACNEeKMe
OYeHKU O0KA3AMeNbCME KACCayuoHHbiM cyoom. Konemamupyemes,, umo 6 cyode kaccayuon-
HOU UHCMAHYUU OCYUeCmeIsAemcsi OYyeHKa 00KA3amenbCme KaK U0 CyO0eOHOU OestmenbHOCU,
KOMOpbIU UMeem 80U 0COOEHHOCIU Yepe3 NPusmy CReyupuki KacCayuonHo20 nepecmompad.
Tpuseoenvl ananumuueckue Oannvle cospemenHol cyoebnoi npakmuku Kaccayuonnozo
yeono8Ho20 cyoa 6 cocmase Bepxosnozo Cyda. Hznodcenvl pe3yibmamol uccie008aHus no-
CMAHOBNEHUL KACCAYUOHHO20 CYOQ, HAuboLee OeMOHCIMPUPYIOWUe OCyuecmeieHue OYeHKu
dokazamenbcme Mo cy0eOHoU UHCMAaHYuell, a UMEHHO peuleHusl, KOMopblMU pediu308aHsl
NOTHOMOYUSL HO OMMEHE CYOOHbIX PeULeHUT U 3aKDbIMUSL Y20I08H020 NPOU3600CMEd, 4 MAKHCe
10 UBMEHEHUIO NPU20BOPO8 MECIMHBIX CYOO08 U ONpedeleHuil Y008 AneIAYUOHHOU UHCIMAHYUL
6 653U C HeODX0OUMOCMbIO UCKIIOYEHUs omOenbHbIX 0okazamenvcms. Coenan 6vleood, 4mo
OYeHKA DOKA3AMENbCME KACCAYUOHHBIM CYOOM NPOU3BOOUMCS 8 (hopMe «NPOBEPKU OYECHKUY,
umo aeAEMcst 0co60u hopmotl peanusayuuu NPUHYUNA c60000HOU OYeHKU OOKAZAMENbCME.

Kniouesvie cnosa: oyenka 0oKazameibeme, cy0 KACCAYUOHHOU UHCMAHYUU, OONYCMU-
MOCMb 00KA3AMENbCME, UCKTIOYEHUE OOKA3AMENbCMS, 3AKPbIMUeE Y20l106H020 NPOU3B00CMEA,
«NPOBePKA OYEHKUY.

Drozdovych Nadiia. Peculiarities of assessing evidence by the cassation court: con-
temporary judicial practice

This article is devoted to the matters of providing evidence in criminal proceedings in the
aspect of evidence assessment by the cassation court. The article states that evidence assess-
ment takes place in the cassation court as a form of judicial activity that does not contradict
and does not conflict with the norms of criminal procedural law concerning the powers of a
cassation court to revise court rulings only within the scope of the matter of law. This article
describes the results of an analysis of CCC SC rulings, which demonstrate most vividly the
assessment of evidence by the court of this instance. The reasons for reversal of court rulings
and for closing criminal proceedings, which overwhelmingly concern inadequate evidence
assessment by courts of lower instances for the purpose of determining their quality (admissi-
bility) and content, were analyzed. As a result, a conclusion was drawn that the cassation court
assesses evidence in the form of “assessment check”, which is a special form of implementing
the principle of free assessment of evidence.

Key words: evidence assessment, cassation court, admissibility of evidence, exclusion of
evidence, closure of a criminal proceeding, “assessment check”.

Beryn. 3a norikoro noOyaoBu npouecyanbHoi GopMU OLHKa J0Ka3iB HE 3aBEp-
LIYETHCS PO3MIISIOM KPHMIHAIBHOTO TIPOBAIKEHHS IO CYTi, a TPUBAE 1 HA CTaIisIX
HepenIsiay, 0 BBAKAETHCS LITKOM MpHponHuM. He3Bakarouu Ha Te, 10 Kacarlis Ie-
penbauvae TePeryIsl BUKITIOYHO (bopManLHm CTOPOHH CIPABH HA NPEIMET BU3HAYCHHS
JIETaJIBHOCTI TPOBADKCHHS Ta plmeHHﬂ y chpaBi, KacamiifHe TPOBAKCHHS, HACAM-
TIepe Mepersi CYJOBHX PillleHb, € PI3HOBUIOM CYIOBOI HisUIBHOCTI, @ BOHA 3aBXKIH
CYIPOBOJIKYETHCS TIPOLIECOM OLIIHIOBAaHHS, B IAaHOMY BHIIQJIKy JOKa3iB. | Taka misuib-
HICTh HEMOXJIMBA O€3 MPOoLIeCy 3iCTaBJICHH Ta MOPIBHAHHS OLIHKH JI0Ka3iB, IPOBE/Ie-
HOT CyJaMH HHKYOTO PiBHS. 3p03yMiJIo, 110 XapaKTep Takol OIHKU JOKa3iB Ma€ CBOIO
crenuQivHy NpUpPOAY, 3yMOBIICHY CTa/1i€F0 KPUMIHAIBHOTO TIPOBAKECHHS 1 Bi OB
HO ITOBHOB)XEHHSIMH Ta MEXaMH IEPEerisily CylIOBUX PillIeHb, BUSHAYEHUX 3aKOHOM.
[epeBipsroun 3aKOHHICTH Ta OOTPYHTOBAHICTh CYJOBHX DIllleHb, HEMOXIIUBO MOBHi-
cTIO a0cTparyBarucs BiJl JOKa30BOi 0a3u. BUCHOBKH Cyy TIpO JIOBE/ICHICTh BUHYBA-
TOCTI YM KBaJTi(hiKaLlil0 IPYHTYIOTBCS HA JIOKa3ax, a OTXKe, [epe10avaroTh iX OLIHKY.
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IMuraHHsa NOKa3yBaHHS Y KPHMIiHAJIBHOMY MPOB3/DKEHHI € HEHTPAIBHOIO Te-
MO0 HAyKOBHUX JIOCIII/DKEHb y Haylli KpUMiHAIBHOTO MPOLECY, 1 OYEBHIHICTD I[hO-
IO 3yMOBJIEHa THM, LIO caMe I TeMaTHKa CTaHOBUThH 3MiICT KPUMiHAJIbHOI Ipo-
necyansHoi mistbHOCTi. HesamexxHo Bing cdepu HaykoBUX iHTepeciB kopudei
nporecyanbHoi Hayku, Taki sk FO.I1. Anenin, B.ImTonuapenko, FO.M.IpomoBuii,
A 51 Iy6incekwmii, B.K. Jlucnuenko, M.M. Muxeenko, B.T. Hop, M.A. IToropeuskui,
C.M. Craxiscbkuii, 11.b. Cepreesa, H.B. CubinsoBa, M.I. Cipuii, B.M. TepTuinHux,
B.IT1. Tu6iko, M.€.1Iymuno Ta iH. 3aBXKId 3BEPTAIMCA O OKPECICHOI TEMHU.
HaromicTh npoOniemu 10Ka3yBaHHs, i 30KpeMa OI[iHKH JI0Ka3iB y Cy/i KacaiiiHoi iH-
CTaHIIil, HE € I0CTaTHhO PO3POOICHIMH Ta AOCIiKeHUMHU. BogHouac Takuii Hanpsim
HAyKOBOTO iHTEpeCy Mae CBOIO AKTYAJIBHICTh 3 OIIAMY Ha crienu(iky peasisarii 3a-
rajJbHUX 3acaj] KpUMIHAJIBHOTO MPOBAPKEHHS caMe Ha CTaJil KacaliifHOro nmeperisay
CylIOBUX pilieHb. HaBeieHM 3yMOBIICHI MeTa i 3aBIaHHs JaHOTO JOCIIIKSHHS, 1110
nependauae 3°ACyBaHHS MOMXIIMBOCTEHN (TIPOLECyaIbHUX 1 JOKTPUHAIBHUX ) IPOBEJICH-
HS OL[IHKH JIOKa3iB Y XOJIi KacauiifHOro MpOoBaXKEHHs, 00CATH Ta MEXi Takol OI[IHKH,
a TaKOX XapaKTePHCTUKY IMPAKTHYHOTO 3aCTOCYBAaHHS ITOJI0XKEHb PO OLIIHKY JOKa3iB
KacalilfHAM CyJIOM Ha MPUKIIaJax CyA0BOI IPAKTHKU Cyay 1€l iHCTaHIIIi.

Buxian ocHoBHoOro Mmarepiamy. I3 aHamizy cymoBoi mpaxtukm KacamiitHoro kpu-
MiHanpHOTO cyny BepxosHoro Cymy (mami — KKC BC) ybauaerncsi, 110 0COOIMBOCTI
3AiMCHEHHS OLUHKM JOKa3iB CyloM L€l iHCTaHMIil HAHOLIBII TOKAa30BO JEMOHCTPYIOThCS
y TIOCTaHOBAX, Y SIKHX Peajli30BaHO OBHOBAKEHH IIOJJ0 CKACYBAHHS CYHOBUX DIIlIeHb 1
3aKPHUTTS KPUMIHAJIBHOTO POBAPKEHHSI, @ TAKOK 3MiHH BUPOKIB MICIIEBHX CY/IIB Ta yXBaJ
CY/IB areJIsIiHHOI IHCTaHILT y 3B 513Ky 13 HEOOXiZHICTIO BUKITFOUCHHS OKPEMUX JIOKa3iB.

Cepen HaBeZEHOTO HAMOLIBILI IMPOKUHA acniekT moao ouinku fgokasis KKC BC
MIPOSIBISIETHCS] Y BUMAJKY CKaCyBaHHS CYIOBHX DillleHb 1 3aKPUTTS KpUMiHAIBHO-
TO MMPOBAKEHHs, KOJIM HE BCTAHOBJIEHO JOCTATHIX JOKa3iB IJIsI JOBEICHHS BHHY-
BaTOCTi 0COOM B Cyli i BUYepHaHi BCi MOXIMBOCTI iX orpumaru (m.3 4.1 cT.284
KpuminanbsHO npouecyanbHOro kogekcy Ykpainu, gami — KIIK). Muperses mpo Te,
110 BHII[A CYJI0BA IHCTAHIIIS y MPOIIECi OI[IHKH J0Ka3iB, Xoua i y Mekax KacallitHoro
Nepenisy, BU3HAIA HENPABUILHOK OIIHKY JIOKa3iB, 3[IHCHEHY CylaMH Mepiiol Ta
anenuiiiHol iHCTaHIiH, a BIITaK y pe3yabTari BIacHOI HEPEOLiHKY J0Ka31B yXBalu-
JIa IPOTHJICIKHE 32 3MICTOM 1 CYTTIO PIllICHHS Y KPUMIHAJILHOMY MIPOBa[KCHHI.

Uu npuiHATHOIO € Taka CHUTYAIlisl 3 JOKTPUHAIBHOI TOUKU 30py? AJDKE YMOBHU
OIIHIOBaHHsI JI0Ka3iB, a caMe MOBHOTA peatizallii 3aca KpUMiHAIBHOTO MTPOBAKEH-
HS B XOAl CYIOBOTO PO3IISLY B Cy[l HEpIIOl iHCTaHLIl, anesliiHOro cymy 4u B
Kacarlil € IPUHIUIOBO PI3HUMHU.

VY mourykax BiATOBifi CJIi 3BEpHYTHCS 0 HAyKOBUX JUKEPEI, y SKUX TOCTIKY-
€TbCs [IPAaBOBA MPUPOAA KAcallifHOTO NPOBAHKCHHS HA OCHOBI CUCTEMHO-CTPYKTYP-
HOTO METOAY 3 YpaxyBaHHSIM yCiX HOPM Ta IHCTUTYTiB KPUMiHAIBHOTO IPOLIeCyalb-
HOTO 3aKOHY. KBIHTECEHIIIEI0 TaKUX POOIT € BUCHOBKH PO Te, IO CYJ KacaliifHol
iHCcTaHLii oOMexxeHUH y Oe3nocepeHboMY TOCHIIKEHHI JOKa3iB, OJHAK 1ie HE BKa-
3y€ Ha BIICYTHICTh 03HAK LIFOTO IPOIIECy B3arali Ha BKa3aHii cTalii KpEMiHaIbHOTO
MIPOIIECY, OCKUIBKH Ha ChOTOHI «YHCTOI» MOJIEII KacamiiHOro MpoBaKEHHsI, B3ara-
i 6e3 MOoCIipKEeHHsI I0Ka3iB, He iCHY€ B *OHIN KpaiHi cBiTy .

Takox apryMeHTOM CIyTYIOTb i YCTaJIeHI 3aKOHOAABYI TTOJI0XKEHHS IONO0 IIOBHO-
Ba)KCHb KAaCaIliHHOTO CyIy IIOZ0 CKACyBaHHS CYJOBHX PILlICHb 1 3aKPUTTS KpUMi-
HaJbHOTO npoBakeHHs (1. 3 ct. 436 KIIK).
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Ha niarBepmkeHHs 3a3HaueHUX Te3 CBimuuTh i1 cyaoBa npaktika KKC BC, Bek-
TOP SIKO1 ITIOCTYIIOBO NMPSIMY€ 10 301IbILEHHS BUIAAKIB CKAaCyBaHHI LM CYOM IIepe-
DJISyBaHUX CYIOBHX PIllIeHb TA YXBAJICHHS PIillIEHHS MPO 3aKPUTTSI KPUMIHATBHOTO
MIPOBaKEHHS Y 3B’SI3KY 13 HEBCTAHOBJICHHSIM JIOCTATHIX JOKa31B JJIsI JIOBE/ICHHS BU-
HYBAaTOCTI 0COOM B CY/Ii 1 BUYEPIIAHHSIM MOXIIMBOCTEH TX OTpUMATH.

3a Takux 0OCTaBHH JTOCIIKCHHS XapaKTepy OLIIHKH JIOKa3iB 3yMOBIIIOE aHAII3
MIPUYHUH, SIKi CTAJIH MMiJICTaBaMU JIJIsl BU3HAHHS HEHAJISKHOIO OILIIHKY JI0Ka3iB CyaMu
HWKYMX IHCTAHIIH. | TAKMX MPUYHMH BUSBJICHO JCKIIbKA. A came, Y psjii KpUMiHAIIb-
HUX [POBAKEHb IPHUMHOIO CKACYBAaHHS CyAOBHX PIiIICHb 1 3aKPUTTH iX 3 HaBEACHOT
BHIIE ITiZICTaBU CTajla KOHCTATallisl KOJIETi€l0 CYIIiB TOTO, 1[0 BUHYBAaTICTh 0Ci0 Cy-
JIaMU TIOTePEIHIX 1HCTaHIii 00IPyHTOBYBAaIacs HEJOIMYCTUMHUMHE JIOKa3aMH, OTPHU-
MaHHUMH B PE3YJIBTATi iCTOTHHX MMOPYIIIEHB TIPaB Ta CBOOOJ JTIOMHHNA?.

B inmux npuknaznax 3 cynoBoi npaktuku KKC BC mano Miciie BU3HaHHS HE BCiX
JIOKa3iB OKPEMO HEJOMYCTUMHUMH 3 Pi3HUX MPUYHH, & OMHOTO i3 HUX, a B TOJAJIBIIO-
My — 1 pelITH Ha MiACTaBi JOKTPHHH «IUIOAM OTPYHHOTO aepeBa»’. BoxHouac y mo-
craHoBi Big 22 TpaBHs 2019 p. mMae miciie KOMOiHAIliSl IPUYUH CKACYBaHHS CYIOBHX
PpillICHb i 3aKPUTTA KPUMiHAIBHOTO MPOBaXKEHHS Ha mijcTasi 1.3 4. 1 ct. 284 KIIK,
a came, BU3HaHHS OKPEMHUX 13 HUX HEAOIyCTUMUMH, & YACTHHH — HEJIOCTOBIPHUMH,
OCKIJIBKH BiZICYTHSI Y3TODKEHICTh iX 3MicTy*.

o x crocyetbes pertu noctanos KKC BC npo 3akpuTTs KpUMiHAIBHOTO IPO-
BaJDKEHHS, TO BOHU CBiIYaThb IIPO OLIHKY IIUM CYJOM 3MiCTy J0Ka3iB, a He ix ¢op-
MH, K y TonepeHix npukinanax. 3okpema, y nmocraHoBi KKC BC Bix 29 Gepesust
2018 p. okpiM JOMYCTHMOCTI, JaHa TaKOX OILIHKA TaKHX KPUTEPIiB JOKa3iB, K iX
HAJISKHICTh Ta JOCTATHICTD (SKICHHUH 1 KITbKICHHH KpUTEpiii)®.

VYpemrri-perr, koneriero cymuiB 00’exHanoi nmamatn KKC BC Bin 25 mucronana
2019 p. x0o4a i BUPIIIYBAJIOCS MATAHHS PO IMIEPATUBHICTS 1. 6 4.2 cT.242 KIIK 1mono
MPU3HAYCHHS SKCTIEPTU3H Y KOXKHOMY KPUMIiHATLHOMY MPOBAHKCHHI TSl BU3HAYCHHS
po3Mipy 30MTKIB, 3aBIAHHX KPUMIHAIBHUM MPABOMOPYLICHHSM, MPOTE BUPOKH CYHIB
MepIIol Ta aneJAIiiHOT IHCTAHIIH BM3HAHO TAKMMH, IO HE BIAIMOBIIAIOTH BHMOTaM
crareit 94, 370, 374, 412 KIIK, a BuHa ABOX OCi0 y BUMHEHHI KPUMIHAJIBHOTO MPABO-
MopyuIeHHs, nependadeHoro 4.2 cr. 15, 4.2 cr. 185 KK, He niaTBepmKyeThes JOKa3aMy,
sIKi Oyin 6e3mocepeiHbO AOCTIDKEHI CylaMU HIDKYHMX IHCTAHIIIH Y CYZI0BOMY 3aCiIaHHi.
Take pilIeHHS IPYHTYETbCS Ha TOMY, IO €IMHUM JIOKa30M Ha IMiITBEPKEHHS PO3Mi-
Py MarepiajbHUX 30MTKiB, 3aBOaHuX TOB npoTunpaBHUMU IisIMH 3aCYIDKEHHX, CTaIl
JIOBIIKM 3a3Ha4EHOro ToBaprcTea: Bij 27 BepecHs 2017 p. Ne 66 mpo BapricTh 1 KT Ha-
CIHHS COHSIIIHUKY cTanoM Ha 27 BepecHs 2017 p. ta Big 11 xoBtHs 2017 p. ipo BHXiz
HAaCiHHS Ta HOro rpomoBy BapTicTh. CTOpOHa OOBMHYBayeHHS Hi i Yac AOCYIOBOTO
pO3CifyBaHHs, Hi B XOZi CYOBOTO IPOBAa/UKEHHS HE 3BepTanacs JI0 CyAy B MOPSAKY
c1.243 KIIK npo 3amyueHHs eKcriepra Aj1si BA3HAYCHHS BAPTOCTI HACIHHS COHSIITHUKY 1
BU3HaueHHs po3Mipy 3aBnannx TOB marepianbaux 30uTkiB. Cya nepiioi iHcTaHIii BU-
3HaB, 110 Ail CJILYOI0 3 BiIOKPEMIICHHS HACIHHS COHSAIIHUKY BiJl CyIIBITh i3 3BaXKyBaH-
HsIM, ohopMITEHI IIPOTOKOJIOM OIIISIY MICIIS IO, sIKKH, sIK 1 foBiaka TOB npo BapTicTh
HACIHHS COHSIIIIHUKY, € HAJIGKHUM 1 JOCTATHIM JI0Ka30M po3Mipy mikoau. O4eBHIIHO,
IO A7 BCTAHOBJICHHS PO3Mipy 30UTKIB Ma€ 3HaYCHHS BCTAHOBJICHHS COPTY POCIMHU
COHSILIHUKY, Horo sikocti. O0’eHaHa nanara AidInIa BUCHOBKY, 110 332 TaKUX o0cTa-
BUH TUJIBKY IIUTSIXOM 3aJTyYeHHsI eKCIepTa i Ha MiJCTaBi HOro BUCHOBKY Y LIbOMY KpH-
MiHaJIbHOMY TIPOBa/IXKEHHI MOTJIa OyTH BCTAHOBJICHA BapTiCTh BUKPAJCHOTO MaiiHa Ta
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po3mip marepiansHuX 30uTKiB. Ha mopymenns BuMor m.6 4.2 cr.242 KIIK cropona
0OBHHYBA4YCHHS HE BUMHHJIA IPOLIECYATIBHUX JIii 13 3aTy4eHHs eKcriepra. TakiuM YuHOM,
CyIM TIepIIO] Ta aresiiiHol IHCTaHIIH HaJeKHIUM YMHOM HE BCTAHOBHJIM TaKWi eje-
MEHT CKJIAJY 3JI0YHHY, SIK PO3MIp IIKO/IH, 3aBIAHOT KPUMIHAIBHIM MPaBOIOPYIICHHSIM.
HapnaHi ctopoHOI0 OOBHHYBa4CHHS, AOCTIPKEH] 1 OIHEHI CyIaMH IMepIol Ta anes-
LIHOT IHCTaHII# TOKa3K HE € HAICKHUMH 1 JOCTaTHIMH, 11100 3pOOUTH BHCHOBOK PO
BapTiCTb MaiiHa, ske OyJI0 MpeIMeToM 3aMaxy Ha KpaJlbKKy, y BAMHEHHI SIKOTO OOBUHYBa-
YyBaJIUCS 0COOH, Ta PO po3Mip MarepianbHOI ko, OO0’ elHaHA Maiara MiJcyMyBaa,
1[0 B Marepiaiax MpoBaKEHHS BiJICYTHI HAJIEXHI, JIOMYCTUMI i TOCTATHI JOKa3U BYH-
HEHHsI KpUMIHAIBHOTO MPaBOIIOPYIICHHS 3aCyIKEHUMH, 1110 € ICTOTHUM IOPYLICHHAM
1 3yMOBJIIOE CKAaCyBaHHS CYJIOBHX pIllIeHb Yepe3 BiJCYTHICTh YCTaHOBJIECHOIO PO3Mipy
LIKOIM, 3aB/IAHOI 3I0YMHOM. 32 TAKUX OOCTAaBHH NMPHHHATO PIllIEHHS IPO CKacyBaHHS
CYHOBHX DillIeHb Ta IPO 3aKPUTTSl KPUMIHAIBHOTO MPOBaKEHHS Ha IifgcTasi m.3 4.1
c1.284 KIIK y 3B’s3Ky 3 HEBCTaHOBIICHHSIM JIOCTATHIX JIOKa3iB JUIsl JOBEAEHHS iXHBOT
BHHYBATOCTI B CY/Ii i BUIEPIIAHHIM MOXTHBOCTI IX OTpHMATH®,

Oxpim PO3MIAHY THX MPOSIBIB OI[IHKY JIOKA31B KacaliliHIM Cy/IOM, IIIKaBOIO € Horo
TPaKTHKA OO 3MiHH CYIOBHX PillleHb y MPOLECi KacaliifHoro meperiny. 30kpema,
TOKA30BHMH € IIPHKJIA/IH CYIOBHX plmeHL SIKUMHF 3MiHEHO BUPOKH MICIIEBHX CYIIiB Ta
YXBaJIM CYIiB anesAiHHOT iHCTaHMI] y 3B 13Ky 13 HEOOXiTHICTIO BUKITIOYUTH 3 HHX T10-
CHUJIaHHS Ha OKpeMi Joka3u. Jloci MaroTh MicClie IOCHIaHHS Ha SIBKY 3 IIOBUHHOIO OCO-
6u y pasi, KoJlu NpoBaKEHHS Bi0yBaocs BianoBinHo 10 npouenyporo KIIK 1960 p.
Tak, y mocranoBi KKC BC Biz 28 6epe3nst 2019 p. mij uac KacaiiitHOTo rneperisity Bu-
poky Anemsiuiiinoro cyny Ilonarascekoi oonacri Big 09 uepsHs 2005 p. KOHCTaTOBaHO
0e3I1iICTaBHICTh MOCUIIaHHS B HHOMY Ha SIBKY 3 TIOBUHHOO, OCKIJIBKH IIpaBa I1i103pIo-
BAHOTO HA 3aXHCT HOMY P03’ ICHFOBAJTHCS JIUIIIEe HACTYITHOTO AHS. Y 3B’SI3KY i3 THM, IO
3a3Ha4YCHUI oKa3 OyB oTpuMaHuii 6e3 po3’sicHeHHs oco0i mpasa Ha 3axuctT KKC BC
3a3HaueHe MOPYILLIEHHS BU3HAB IiICTaBOIO VIS 3MiHU BUPOKY aneiiiHoro cyny. [Tpu
LbOMY Y PilIE€HH] MiCTUTBCSI OOIPYHTYBaHHsI TOT'0, 110 BKa3aHUI BUPOK IiJUITae caMe
3MiHi, @ He CKaCyBaHHIO, SIK TIPO IIe HIIUIOCS y KacamiifHii ckap3i 3aXucHUKa’.

Inmi npuknaau 3 cynosoi npaxktukn KKC BC 3 ykazaHOro nmutaHHs CTOCYIOTh-
¢Sl KpUMIHAJIBHOIO IpolecyalsHoro mposamxenHs 3a KIIK 2012 p. i nepeBaxHo
OB’ sI3aHi 13 ICTOTHUM HOPYLIEHHSM BEMOT 11b0T0 Konekcy.

A came, y KpuMiHaJIbHOMY TipoBaikeHHI No 567/548/15-k, 3AilCHIOIOUN Kacallil-
HU neperyisin BUpoKy anensuiiinoro cymy, KKC BC BcraHOBUB, 110 cepen J0Ka3iB
Ha MiATBEPPKEHHST BUHYBATOCTI 0COOM CyIl arelsiiHol iHCTaHIil Y MOTUBYBAITbHII
YaCTHHI BUPOKY TaKOX MOCIABCSA HA BUCHOBOK KPUMIHANICTHYHOT €KCIIEPTH3H ILOJI0
3MICTy pO3MOB, HasBHHX Yy (aitnax mudpoBoro mukrodoHa. 3rilHO 3 MaTepiaiamu
KPHUMIHAIILHOTO MPOBA/KEHHS 3a3Ha4YCHU JTUKTOMOH 3asBHUKOM JIOJJAHO 1O 3asBU
PO BUMAraHHs y HOTO TPOILIei 3acymkeHnM, onanoi 10 BBB y PiBHeHchkiit obmac-
1i /IBB MBC VYkpainu. Ha auktodon norepninuii 0coOUCTO 3amicyBaB pO3MOBH 3 3a-
cyIkeHUM. BpaxoByroun, 1110 ayAi03alyucH PO3MOB Ha AUKTO(OHI OTpUMaHi OpraHoM
JOCYIOBOTO po3ciiayBanHs B He nepenoadeHoMy KITK Ykpainu nopsiky, BACHOBOK
KPUMIHAIICTUYHOT €KCIIEPTH3H IIOJI0 3aMUCy Ha BKa3aHOMY ITUKTO(OHI € HEIOMyCTH-
MHM JIOKa30M. 3a TaKKX 0OCTaBUH KOJIETisI KacallifHOTO Cy/y BU3HaJa, 1[0 BUPOK arie-
JUSILIFHOTO CYIy Miuisrae 3MiHi IIUISIXOM BUKITIOYECHHS 3 HOTO MOTHBYBAJBHOI 4aCTH-
HU MOCUJIaHHS Ha BUCHOBOK KpHUMiHAIICTHUHOI ekcrieptusu Ne 1377/1378/1379 Bin
17 xBitHs 2015 p. sik goka3. [Ipy IbOMY BHKIIFOYEHHSI i3 JOKa30BO1 0a3u 3a3HAYEHOTO
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JIOKa3y YKOIHMM YMHOM HE BIUIMBA€E Ha IPAaBUIIBHICTH BHCHOBKIB Cyly ITPO BUMHEHHS
0C00010 KPUMiHAIBHOTO MPABOIOPYILEeHHs, epeadaderoro 4. 1 ct. 189 KK Ykpainu®.

TaxuMm YMHOM, MiJCTABOIO IS BiANOBIAHUX 3MiH CyHOBHX PilllEHb CTajlO BHU-
3HAHHS JI0Ka3y HEJOIYCTUMHUM Y 3B 53Ky i3 HOr0 OTPUMAaHHIM y HEMPOLECYalbHU I
croci0, a camMe, BUKOPUCTAHHSI TPUBATHOTO ay/1i03aIucy.

Takox migcTaBoO IS BUKIIOUEHHS KacalliliHUM CyIoM i3 10Ka30Boi 0a3zu pamy
JIOKa3iB CTaJIo MopyIIeHHs: BUMoOT YacTuH 1, 6 ct. 228 KIIK 1mono nopsaxy nposeneH-
H# BITI3HAHHS 0COOH Ta JIOTPUMAHHS T'apaHTiil MpaB 0OBUHYBAUYEHOTO B XOJIi ITi€T CITijI-
901 il y 38°513Ky i3 THM, 1110 TIOTIEPEIHHO MAJIO MiCIIe BITi3HAHHSI 3@ ()OTO3HIMKamMu’.

Ioeprarouuch 10 mpeaMeTa aHajli3y CyIOBOI MPAKTHKU 3 MUTaHb OCOOIUBOC-
Tel OIIHKH JIOKa3iB KacallifHUM CYZOM Ta IPHYNH BUKIIIOYCHHS i3 CYIOBUX pIIlICcHb
HWKYUX CY/IIB MOCHJIAHb HA OKPEMIi JIOKa3M, CIijl 3a3HAYUTH 1 IIPO TaKy MiJICTaBY, SIK
NOPYIICHHS TOPSIIKY O(OpMIICHHS pe3y/bTaTiB 30MpaHHs JI0Ka3iB CTOPOHOK OOBH-
HyBadeHHs. 30kpeMa, iinerbes npo Bumoru 4. 12 ¢r.290 KIIK, sika daxktudHo nepes-
0auae KpUMIHAJBHY TPOLIECCYalbHY CAHKIIF0 CTOCOBHO CTOPIH KPHMIHAJIBLHOTO TPO-
Ba/KCHHS, SIKa pealli3yeThCs Y pa3i HEBUKOHAHHS HUMHU OOOB’SI3KY IIOAO BiIKPHTTS
marepiaiiB. Y cipasi Ne 649/1028/15-k BcTaHOBIIEHO, 110 TIPO IIOCTaHOBY MPOKYypopa
PO MPOBEJCHHS HeMIaCHHUX CimiaynX (posmykoBux) aiit (mani — HCP/) Oyno Bimomo
CTOpOHI OOBMHYBauCHHS Ha 4Yac 3BEPHEHHS 10 CyAy 3 OOBHHYBaJIbHUM aKTOM, MPOTE
BOHA He OyJ1a 1oJTy4eHa 10 MaTepianiB KpUMiHAJIBHOTO IPOBAKEHH 1 He HajlaBanacs
CTOPOHI 3aXUCTy IPU BIAKPUTTI Marepianis. JIume min yac anensuitHoOro neperisaay
3 IUX JOKYMEHTIB OyJIO 3HATO TPH( CEKPETHOCTI Ta aneNsAIiMHUA Cyl O3HAHOMHUB 3
i1 3MICTOM y4YacHHKIB KpUMiHaIbHOTO npoBaikeHHs. Lle psin yxBan ciiguoro cyui
anessLiiiHoro cyay y JaHOMy IIPOBAa/UKEHHI CTOPOHI 3aXUCTy HE HaJaBaBCs Ha CTafil
3aBepIICHHS JOCYI0BOTO po3ciinyBanHs. 3a Takux oocraBun KKC BC miiimoB Buc-
HOBKY NP0 HEOOXIIHICTh BUKIIIOUEHHS 3 CYJJOBUX pIllICHb IMOCHJIAHHS Ha MaTepiau,
orpumadi B pesynsrari HCPJ], sik Ha 1okasu, 110, OJJHAK, HE BIUTMBAE HA JIOBE/ICHICTh
BHHYBarocTi 0co0u, kBaridikaniro #oro aii Ta po3mip npu3HaYeHOro rokapaxHs'’.

Okpim Toro, BukstoueHHss KKC BC i3 cynoBux pillieHb Cy/IiB HIDKYMX 1HCTaHIIiH Mo-
CHJIaHHS Ha TIEBHI JIOKAa3W 3yMOBITIOBAJIOCS] HETIPABUIIBHIM PO3YMIHHSM JDKEpeN JOKa3iB.
Tak, y npoBapkeHHi Ne 135/1530/16-k anensuiiinuii cyi, oOIpyHTOBYOUM JOBEAECHICTh
BHHYBATOCTi 0COOH, ITOCIIaBCsI SIK Ha IOKa3 HA MOKa3aHHs OOBUHYBAIEHOTO I1iJT Yac IpoBe-
JICHHS CYJIOBO-TICHXIaTPHYHOT eKCTIEPTH3H, SIKI pO3LIiHUB siK 3i3HaHHs. BogHouac KKC BC
3a3HaYMB, 110 OJJHUM i3 METO/IB MCUXOJIOTIYHOIO AOCHTIHKEHHS € KIIHIKO-TICHXOJIOTIYHE
iHTepB’10 (Oecina), M Yac SKOro eKCrepT BCTAHOBIIOE KOHTAKT 3 0COOOIO Ta 3’5ICOBYE
iH(popMartiro, HeoOXiHy 171 POpMyBaHHS BUCHOBKY. [Iepe;1 moyaTkoM iHTepB 10 ocoba He
HOTIEPEKAETHCS PO MOMKITMBICTD BI/IMOBUTHUCS BiJl JaBaHHsI TOKa3aHb Ta HE BIAMIOBIAATH
Ha 3anuTaHHs. Tox MoKa3aHHS 0cOOH, HajlaHi eKCIIePTY i Yac MPOBEICHHS CyJ0BO-TICH-
XiaTPUYHOI EKCIIEPTH3H, € HEOIYCTHMUMH SIK OKa3. 32 TAKMX OOCTaBHH KOJIETis CyIiB
JUHIILTA BACHOBKY PO HEOOXITHICTh BUKITFOYCHHSI 3 CYJIOBUX PIllICHb MOCHJIAHHSI Ha MOsiC-
HEHHsI 0co0u, HajlaH1 HElO MiJl 4ac MPOBEIEHHS CYJJ0BO-IICUXIaTpUYHOI EKCIIEPTH3Y, SIK Ha
JIOKa3, 1110 HE BIUIMBAE HA JOBECHICTH 1i BUHYBATOCTI, KBATI(IKALIO Jil, BU Ta PO3Mip
TIPU3HAYEHOTO TTOKapaHHs. | CyZ0Bi pillleH st 3amieHo 6e3 3Mirm' .

INonpu Bce, 3 HaBeneHOI HeuncneHHoI cyaoBoi npaktuky 3MiHM KKC BC pimrens
CyAIB HIDKUMX IHCTAHLIH y 3B°43KY 13 BUK/IIOUEHHSM J0Ka3iB yOauaeThCsl, 110 OCHOBHOIO
MICTABOFO JUI MPUHHSTTS TAKUX PIllleHb CYJIOM KacalliiHol iHCTaHIIil Oysia KOHCTaTa-
1Iisl HENPABWIILHOT OIIHKK JIOKA3iB Y YaCTHHI BU3HAHHA 1X HEAOMYCTUMHUMH, OCKLIBKH
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X SIKICTh HE BiJIOBIfaia BUMOTaM TPOIIECYaIbHOT opMU. A came, OKpeMi i3 JJ0Ka3iB

HaJIe)XaJo BU3HATH HEOIyCTHUMUMHU 3 OISy Ha:

— HeJIOAEPKaHHs NOPAIKY 1X OTpUMaHHs (IPUBAaTHUI ay/i03amuc);

— HOPYIICHHS HOPSIKY MPOBEICHHS CIIIUUX Iiif (BIi3HAHHA 110 (OTO i 0COOHCTO);

— MOpYILICHHS MpaBa Ha 3aXHMCT MiJ] 4aC MPOBEICHHS CIIAUUX iil (Bi3HAHHS 0Oe3
3aXHCHHKA);

— HEBUKOHAHHS BUMOT 110710 OOPMIICHHS J10Ka3iB Ta iX BiakpuTTs (cT. 290 KIIK);

— HeTpaBWIbHE BU3HAYCHHS JDKEpelia TOKa3iB (TIOSICHEHHS B XOJIi €KCIIEPTU3H).

Takum ynHoM, KKC BC y miporieci BacHoOT OLIHKH JIOKa3iB y MEKax KacalliifHOro
Hepersiay 3/HCHIOBaB 11 3 TOUKU 30py AOIYCTUMOCTI A0Ka3iB, TOOTO MEPeBipKH iX Bif-
HOBIHOCTI (pOpPMATEHUM BUMOTaM IIPOLECYAITBHOTO 3aKOHY, He BIAIOUHCH JI0 epeBip-
KM 3MICTY JIOKa3iB, 1110 LIJIKOM Bi/IMOBIa€ 3aBJaHHSM KaCalliiIHOTO MeperisiLy, IKHi Mae
BIZIMIHHOCTI B peaiizallii 3arajlbHUX 3acaji KpUMiHAJIBHOTO POBAPKCHHS Ha Il cTaIii
HOPIiBHSHO 3 OLIHKOIO, KA 3[[IHCHIOETLCS B Cy/iaX MEPLIO Ta alessiiHOl IHCTaHII].

BonHouac sKiCTh TOKa3iB y Mpoleci J0Ka3yBaHHS XapaKTEPU3YEThCS HE JIHIIe
(hopManbHUM KPUTEPIEM (JIOTYCTHMICTB), a 1 IX 3MICTOM.

HaromicTh muTaHHA iX JOCTOBIPHOCTI OyJI0 IPEMETOM OLIHKH B IIOCTAHOBI BiJ
19 Bepecust 2019 p., IKOI0 BU3HAHO CIIYIIHUMH JOBOAM CTOPOHU 3aXHUCTY PO HEOO-
XIIHICTh BU3HAHHS HEJOMYCTHMHUMH JOKa3aMH 4OXJa 10 MOOITBHOTO TenedoHa, a
TaKOX IIPOTOKOJIIB HOTO OIIALY Ta Ipei’sIBICHHS A BIi3HAHHA MoTepminii. Tak,
IIi/ yac Ipes’ aBJIeHHs JUls BIIi3HAHHS 4oxJia (0amIepa) IOoTepIlia JUIIe IPUITYCTU-
J1a, 10 BiH MOXe HaJexard ii MoOiTbHOMY Tene(hOHy, BKa3alia Ha BiICYTHICTb Jes-
KHX CKJIaJIOBUX 4acTHH. TOOTO CTOpOHa OOBUHYBA4YCHHS HE JIOBEINA, VIS sIKOT MO
MOOiIBHOTO TenedoHa BKazaHUi 4oxou (Oamriep) Npu3HaYeHH Ta Y MiAXOIUTh BiH
1o tenedona morepmiioi. Tomy i3 cynoBux pimeHbr KKC BC BHKIIOYHB TOCHIaHHS
Ha BKa3aHUU BUINE PEYOBUH /TOKAa3 Ta Ha MPOTOKOIU WOTO OTISAY i Ipen’ sIBIeHHS
VISl BITI3HAHHS SIK HA JIOKA3K BHHYBATOCTI 3aCy/KEHHX 2,

BucHoBku. IlepcnekTHBH AOCTiKeHb. YCi BUKIIAJICHI CY[OBI pillleHHs Kaca-
LIHHOTO CYIy € CBIIYCHHSAM TOTO, IO MEPEBipKa OI[IHKH JIOKa3iB MOXJIMBA JIHIIE
LIJISIXOM ITOBTOPHOT EPEBIPKH JIOTTYHUX MiACTaB BUPOKY, HOBHOTH Ta BiIIOBiAHOCTI
JI0Ka3iB y CIIpaBi Til OLIHI, Ky IPOBEJIU CyAU IEpIIo] Ta anenauiiiHol iHcTaHLil.
A oTxe, OlliHKa JI0Ka3iB KaCAI[ITHUM CYIIOM ITPOBOAMUTHCS Y POPMI «IIEPEBIPKHU OIliH-
KH», 0 € 0cO0NMMBOI0 (JOPMOIO pearizaliil MPUHIKMIY BUILHOT OLIHKK JOKa3iB. 3
OIVISIY HAa 1€ AOCIIKEHHS Y JaHOMY HaIlpsMi € HepCIIeKTUBHUMHU, OCKUIBKY SKICHY
OLIIHKY JJOKa3iB 3yMOBIIIOE JIAIIIE iHIUBITyaIbHHIN Ta THYYKHH aHai3, y Mexax Ipo-
necyanbHol (POPMH, KOKHOTO OKPEMO Ta B CYKYITHOCTI BCiX JOKa3iB, SIKHI IIOpa3y €
YHIKQJIBHUM, SIK 1 caMa pi3HOMAHITHICTb KPUMiHAJIBHUX MPOLECYaIbHUX BiTHOCHH.
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Drozdovych Nadiia. Peculiarities of assessing evidence by the cassation court: con-
temporary practice

This article is devoted to the matters of providing evidence in criminal proceedings in the
aspect of evidence assessment by the cassation court. The article states that evidence assess-
ment takes place in the cassation court as a form of judicial activity that does not contradict
and does not conflict with the norms of criminal procedural law concerning the powers of a
cassation court to revise court rulings only within the scope of the matter of law. On the other
hand, it points out the conformity of these conclusions at doctrinal, legislative and judicial
practice levels. Based on the foregoing, it was established that evidence assessment by the
cassation court has its own peculiarities through the prism of specifics of cassation proceed-
ings. The foregoing is corroborated by analytical data of contemporary judicial practice of the
Criminal Cassation Court of the Supreme Court (CCC SC). This article describes the results of
an analysis of CCC SC rulings, which demonstrate most vividly the assessment of evidence by
the court of this instance. In particular, it was established that this judicial activity manifests it-
self the most in the rulings that exercise the authority to overrule court rulings and close crim-
inal proceedings, and also, to change judgments of local courts and resolutions of appellate
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courts due to the need to exclude certain evidence. The reasons for reversal of court rulings
and for closing criminal proceedings, which overwhelmingly concern inadequate evidence
assessment by courts of lower instances for the purpose of determining their quality (admis-
sibility) and content, were analyzed. In the category of court rulings that changed judgments
of local courts and resolutions of appellate courts and excluded certain evidence, judicial
practice of the cassation court concerning recognition of evidence as inadmissible, because its
quality is nonconformant with requirements of procedural form in view of the failure to observe
the evidence gathering procedure, infringement of the investigation procedure, violation of the
right to defense in the course of investigation, failure to comply with requirements to docu-
mentation and opening of evidence, or incorrect determination of the source of evidence, was
demonstrated. As a result, a conclusion was drawn that the cassation court assesses evidence
in the form of “assessment check”, which is a special form of implementing the principle of
free assessment of evidence.

Key words: evidence assessment, cassation court, admissibility of evidence, exclusion of
evidence, closure of a criminal proceeding, “assessment check”.



