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CcniBBIAHOLWUEHHA CBOBOAU PYXY KAMITANY
I CBOBOAU 3ACHYBAHHA
Y NMPABI EBPOMNENCBKOIo COo3y

V' Oocnioocenni sucsimneno cnisegionowenns ceoboou pyxy xanimany i c0600u
sacnysanns y npasi €sponeiicvkoco Corw3y. IIpoananizosano npaxmuxy Cyody €C y
KOHMeKcmi 8UHAYEHHS chep 3acmocy8aHHs c80600u pyXy Kanimany ma c80600u
3ACHYBAHHSL 8 OKpeMUX sunaokax. Busnaueno ¢paxmopu, siki epaxosyiomocs Cyoom €C
npu 6i00aHHI nepesazu 3acmocyeantio miei yu iHwoi c60600u. Buceimneno nioxoou,
SKI chopmyeanucst y OOKmpuni cmocosHo supiwienns yici npoonemu y npasi €C.

Hazonoweno na momy, wjo, Kepylouuco NONONCEHHAMU GUKNIOUHO YCIMAHOBUUX
002060pie €C, yacmo HeMOHCIUBO OOCTNEMEHHO BCIMAHOBUMU, NIO chepy 3aCmOoCy8aH-
HA AKOT €80000U — PYXy KANIMauy 4u 3aCHy8anHs — nionadamume ma 4u iHua eKoHo-
MIYHA OiATbHICMb QI3UYHUX ma puduyHuUX ocib. Biomak HeoOXioHo epaxogysamu
maxi gpakmopu, Ak yini 3akonooagcmea oepaircas — unenie €C, naasHicmb «8UHAYATb-
HO20 6NIUBYY, BUO OOMENCEHHS, sIKe HAKIA0AEMbCS 0ePIACABOIO HA OISIbHICIb CY0 €K-
mie nioNpUEMHUYLKOI OisIbHOCTII MOWO.

Knwouosi cnosa: npaso €C, midicHapoore eKOHOMIUHE NPABO, MINCHAPOOHI 002080~
pu, ceobooa pyxy kanimany, c6o0600a 3acHy8annus, ineecmuyii, npaso komnanii, Cyo
€C, esponeticoka inmezpayis.

Strilets Bohdan. Correlation between freedom of capital movement and
freedom of establishment in European Union law

The study highlights the correlation between freedom of movement of capital and
freedom of establishment in the EU law. The author analyses the case law of the Court
of Justice of the European Union in the context of determining the scope of application
of freedom of movement of capital and freedom of establishment in certain cases. The
factors which are taken into account by the Court of Justice of the European Union
when giving preference to the application of a particular freedom are identified. The
author also highlights the approaches that have been formed in the doctrine to address
this issue in EU law.

The author emphasises that, based solely on the provisions of the EU founding
treaties, it is often impossible to establish for certain whether a particular economic
activity of individuals and legal entities will fall within the scope of application of the
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freedom of capital movement or freedom of establishment. Therefore, it is necessary to
take into account such factors as the objectives of the legislation of the EU member
states, the existence of “definite influence”, the type of restriction imposed by the state
on the activities of business entities, etc.

Key words: EU law, international economic law, international treaties, free
movement of capital, freedom of establishment, investment, company law, Court of
Justice of the European Union, European integration.

IMocTranoBka npodnemu. Y €pporneiickkomy Corosi (mani — €C) Benuka yara
[IPUALIAETCS IPABOBOMY PETYIIOBAHHIO CBOOOJ PyXy KamiTaly 1 3aCHYBaHHS,
OCKIJIBKH 11i CBOOOIHN 3a0€3Meuy0Th e(eKTUBHE (DYHKIIOHYBaHHS BHYTPIIIHBOTO
PHMHKY Ta CTilike €KOHOMIYHE 3pOCTaHHs B JepkaBax — wieHax €C. Bonu € QyH-
JAMEHTAJIbHUMH JJIs1 3/11CHEHHS IHO3EMHHX 1HBECTHUIIIH 1 BEJICHHS TPAHCKOPJIOH-
HOT MiANPHEMHUIIBKOT AisuibHOCTI B pamkax €C. BomHowac ycTaHOBUi JI0TOBOpH
€C nmoHHHI He MICTATh YITKHX HOPM IMOJ0 PO3MEKYBAaHHS Cep 3aCTOCYBAHHS
JAHUX CBOOO/T /10 PI3HUX CUTYallil.

TonoBHMM 3aBHaHHAM, 10 3yMOBITOE topucaukiito Cyny €C, € «3abe3neueH-
HSl JIOTPMMaHHs NpaBa y TIYMaueHHI Ta 3aCTOCYBaHHI yCTAHOBYMX JOTOBOPIB»
(m. 1 cr. 19 Jorosopy mpo €C y penaxuii JlicaboHcwskoro moroopy 2007 p.),
3a0e3MeUeHHs OHAKOBOTO IX PO3yMiHHS i 3acTocyBaHHs'. Y LBOMY KOHTEKCTI
HEOOXiAHO 3a3HaUUTH, 110 ocTaHHi AecaTuIiTTa Cyn €C yxBanuB 4MMao pillieHs,
y SKHX CYO €KTH TMiINPUEMHHUIBKOT ISUIBHOCTI YCIIIIHO IO3UBAIUCS TPOTH
Cy0’€KTiB ITyOIIYHOTO IpaBa y 3B’ 53Ky 3 MOPYIICHHSAM CBOOOIH PyXy KariTay Ta/
a6o ceobou 3acHyBaHHs. OnHak Cyn €C He 3aBK/IH € MOCHIJOBHUM Y BU3HAYCH-
Hi c(ep 3acToCyBaHHS Ti€l YK iHIIOT CBOOO/IH, 110 3yMOBIIIOE aKTyallbHICTh 00pa-
HOT Temu fociipkeHHs. [TuTanHs criBBiTHOIIEHHS Ma€e BaXK/IMBE 3HAUYEHHS, 1103a-
SIK Ha CBOOOJly 3aCHYBaHHS HE MO)KHA TOCHJIATUCS B CUTYAIISIX 3 TPETIMH KpaiHa-
MU, a Ha BUIbHHH PyX KaIliTary — MOXKIJIUBO.

OxpeMi acrneKTH CIiBBIIHOIIEHHS CBOOOAU PyXy KaIiTaly BUCBITIIOBAIUCS Y
mpaisix HayKoBIB JepxaB — wieHiB €C, cepen sikux: C. Andent, x. Pomren,
C. Xemerc, C. Xinpenanr, A. Hlamre ta B. HlyH. OcobmuBocTeii mpaBoBUX 3acaz
peryiroBaHHs cBoOOAM pyxy Karitaiy B €C CTOCYIOThCS ACSKI Tpalli BITYN3HIHUX
puenux: B. Jlemmcosa, B. 3aBropommnoi, B. MypasiioBa, €. Cawmoiinenka,
JI. ®ananeesoi, . Penopuyka ta iH. OMHAK KOMIUIEKCHOTO TOCIIIKEHHS CITiBBiJI-
HOUICHHS 3a3HauCHUX CBOOOJ 3 ypaxyBaHHSM cydacHoi npaktuku Cyny €C He
MIPOBOAMJIOCH Y BITYM3HSIHIN Haylli MKHAPOHOTO Ta €BPOIECHCHKOTO MpaBa.

Meta pocaifKeHHsSI NOJIArae y BU3HAYCHHI CITIBBIJHOIIEHHS 3aCTOCYBaHHS
cBOOOIM pyXy KamiTaly Ta cBOOOOM 3acHyBaHHS y mpaBi €C 3 ypaxyBaHHAM
HOBiTHBOI npakTuku Cyny €C.

Buxkiiag ocHOBHOro marepiajy jaociii:keHHs. Binnosigno mo m. 1 cr. 63
JoroBopy npo ¢pyHkuionyBanHs €sporneiicbkoro Corozy (nani — JIO€C) y pamkax
MOJIOXKEHb, YCTAaHOBIEHUX y TaBi 4 posniry IV JIDEC, 3a00poHstoThCS 00Me-
KEHHS IIOJ0 PyXy KamiTaly MiX JepkaBaMu — wieHamu €C 1 MiX JepkaBa-
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MU-4JIEHAMU Ta TPeTiMH KpaiHaMmu. 3TifHo 3 1. 2 Ii€i CTaTTi y paMKax MOJ0XKEHb,
BHU3HAUCHMX Y Mill 1aBi, 3a00POHSFOTHCS OOMEKEHHSI 1010 TUIATEXKIB MiX JiepiKa-
BaMHU-YJICHAMH Ta MK JepKaBaMH-WICHAMH 1 TPETiMH KpaiHamu®. Y Takuii cro-
ci0 Oyna mocarHyra He nuie jgiGepanisauis pyXy kamitany Bcepenuni Cris-
TOBApHMCTBA, a ¥ MOBOJI CymepewinBa Jibepamisaiist erga omnes’. TlomupeHHs
BIJIBHOTO PyXy KamiTaldy Ha TpeTi KpaiHH 3HAYHO PO3IIMPIOE IPOIO3UIII0 Ha
kopucTh ekoHoMiku €C. Sk 3a3nadaroth A. [llamie i M. JIxyp, 11e CBITYHUTH ITPO
T€, IO BKJIIOYEHHS TPETiX KpaiH He € WIEAPUM i JUCKPEeLilHUM OJHOCTOPOHHIM
MIPUBLIEEM, a IPYHTYEThCS Ha BIacHOMY iHTepeci €C. HaBeeHM TaKkoX MOsICHIO-
€THCSI BIICYTHICTH BUMOTH II0JI0 B3AEMHOCTI B CT. 63 JI®ECH,

CBobOoza pyxy KamiTaay CIpUs€e €KOHOMIYHOMY 3pPOCTaHHIO, JAlO4M 3MOLY
e(eKTHBHO 1HBECTYBATH KaIliTaJl, | BAKOPHCTAHHIO €BPO SIK MIXXHAPOJIHOT BAJIIOTH,
TaKUM YMHOM 3a0e3nedyroun 3MilHeHHs poii €C sk miodaikHOro aktopa. BoHa
TakoX OyJia 1 € HeOOXiIHO JUTst PO3BUTKY EKOHOMIUHOIO Ta BaJIFOTHOTO COIO3Y 1
3anmpoBaKeHHsT €Bpo’. OCHOBOIO [UTs BH3HA4YeHHs pyxy Kamitamy B €C, sK 1e
Oyao BusHaueHo Cymom €C°, € Homenknarypa pyxy Kamitaiy, mependadeHa
Honatkom 1 no dupextusu Panu €C 88/361/€EC «lllono immuemenTarii crar-
Ti 67 loroBopy»’. ¥ Hiil pyx KamiTany Ki1acu(iKyeTbCs BIAIOBIIHO 10 €KOHOMIY-
HOT PUPO/TU AKTHUBIB 1 TTACKBIB, SIKMX BiH CTOCYEThCS, BUPAKECHUX Y HAI[IOHAIBHIN
a00 1HO3eMHIl BaJIOTI.

IIpu upomy, BianoBigHo g0 cT. 65 JIPEC, nonokeHHs CT. 63 1po cBOOOIY
pPyXy KariTajly He IIKOJSATh MpaBy JepiKaB-4jieHiB: 1) 3aCTOCOBYBaTH BiAMOBIIHI
MOJIOXKEHHSI HAIIOHAIBHOTO MOJATKOBOTO 3aKOHOJABCTBA, IO BHUPI3HSIOTH ILIAT-
HUKIB MOJATKIB 3 BIIMIHHUM CTQHOBHIIIEM 3 OIVISIIy Ha MICIIe IXHBOTO MPOYKUBAH-
Hs a00 Miclle, Jie IHBeCTOBAHO IXHIl KariTan; 2) BKHUBAaTH BCIX 3aX0JliB, HEOOX1JI-
HUX JUIs 3ar00iraHHs MOPYIICHHIO HAIlIOHAJIBHUX 3aKOHIB Ta IMiI3aKOHHUX aKTiB,
30KpeMa y cdepi OnojaTKyBaHHs Ta MPYACHLIHHOTO Hamisay 3a (iHAHCOBUMHU
yCTaHOBaMH, 200 BCTAHOBIIOBATH MPOLEAYPH JIEKIApYBaHHS PyXy KamiTamy Ui
aJIMiHICTpaTHBHOI 200 CTaTUCTUYHOT iH(pOpMAIlii, & TAKOXK BXKUBATH 3aXOJIiB 3 Mip-
KyBaHb CyCITIJIBHOTO MOPSAKY abo cycrinabHOT Oesmexn®.

CBo0o/1a 3acHyBaHHS J1a€ rpoMazsiHaM 1 kommaHissMm €C MOXJIMBICTh BiJIBHO
3aCHOBYBATH TiMPUEMCTBA, YIPABIATH HUMH Ta BECTH MiNPUEMHHUIIBKY TisiTb-
HICTh Ha TepHUTOPIT Oy/Ib-AKOI JepkaBu-wicHa. Bona nepenbauena cr. 49 JJOEC?,
y SIKIf TaKOX 3aKpiIlICHO, 10 CBOOO/Ia 3aCHYBAaHHS BKJIFOUYAE MPABO 3aI10YaTKOBY-
BaTU Ta BECTU JAISUIbHICTb, TaKy SIK CaMO3alHATICTH 0Ci0, a TaKOX CTBOPEHHS i
yIpaBIiHHS Cy0’€KTaMK rOCMOAaPIOBAHHS.

BinnosigHo 1o cr. 52 J®EC nonokeHHs TIaBM 2 1 3aX0/Ad, yXBaJieH Ha 11
IiICTaBi, He HOPYLIYIOTh 3aCTOCYBAaHHSI TIOJIOKEHb, YCTAHOBJICHUX y 3aKOHAX, ITijI-
3aKOHHUX 200 aJAMIHICTPAaTUBHMX aKTax, IO MependavyaroTh cHelialbHUN PexRUM
JUTSL iIHO3EMHHUX TPOMAJISTH 3 MipKYBaHb CYCIUIBHOTO MOPSJKY, CYCIUTEHOT Oe3IeKn
Ta CYCHUIBHOTO 310pOB’SI.

JA®EC He MiICTUTh BUYEPIHOIO BU3HAYEHHS TOIO, L0 MAEThCS Ha yBa3i Hix
cB00O0/1010 3acHYBaHHS. Y MPUMITII 70 miaBu 2 posainy [V JIOEC nuie BkazaHo,
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10 TEPMIiH «3aCHYBAHH» BXKUBAETHCS IS MO3HAYCHHS CaMOCTIHHOI rocropap-
CBKOT, BKIIIOYAFOUH ITiAIPUEMHHIIBKY, AISTBHOCTI Ta 11 pe3ysbTaTiB — 3aCHYBaHHS
(3amoyaTKyBaHHS) BIACHOI CIPaBU HA TEPUTOPIi IHIIMX AeprKaB-djeHiB (31 cTBO-
peHHsM opuandHOi ocobu abo sik camosaiiusToi ocodn)!’. Cyn €C 3a3HauuB y
pittenHi Big 30 mucronana 1995 p. y cnpasi Gebhard (Case C-55/94), cepen iHio-
ro, 1o CBOOO/A 3aCHYBaHHS, 32 YMOBH JOTPUMAaHHS BIIIOBIAHUX BUHATKIB 1
YMOB, JIa€ 3MOTY 3all0YaTKOBYBATH Ta 3/1IHCHIOBATH BCl BUJIU CAMO3AMHATOl JTisiTb-
HOCTI Ha TepuTopii Oyab-sKoi iHIIoi nep>kaBu-uieHa. Lle o3Havae, Mo mianpuem-
CTBa MOXYTb CTBOPIOBATUCS Ta YIPABISATHCS, @ TAKOXK 3aCHOBYBATHCS MIPEICTAB-
HUITBA, QUi Yu 1OoUipHI KOMIIaHIT Ha TepuTOpii Oyab-skoi nepkaBu — wieHa €C.
TakuM YHMHOM, MOXKHA 3DOOUTH BHCHOBOK, 1[0 TIOHSTTS «3aCHYBaHHs» Yy 3HAUYCHH1
JDEC mae 10BOMI MIHPOKE TAyMaueHHs'!.

CoOona pyxy Kaanany Ta cBobonma pyxy 3aCHYBAHHS TICHO TIOB’sI3aHi,
OCKUTBKH OOH/IBI CIIPUSIOTH 1HTErpallii Ta eKOHOMIYHOMY PO3BHUTKY JCpKaB-uiIe-
HiB. OOnABI CBOOOIM JAalOTh MOXJIMBICTH MiJANPHEMCTBAM Ta iHBECTOpPAaM PO3-
[IMPIOBATH CBili Oi3HEC Ta OTPUMYBATH JOCTYII IO PUHKIB PI3HUX JEpiKaB — wie-
HiB €C.

CBoboza pyxy KaIiTaly NOLIMPIOETbCS Ha TPETi KpaiHW, BopHOUac cBoboxa
3acHyBaHHs — Hi. OHak MikHaponHi yronu €C 1 #oro iepaB-4JieHIB 3 TPETIMU
KpaiHaMH MOXYTb MiCTUTH HOPMH IIPO cBOOOAY 3aCHYBaHHS. 30KpeMa, YTroaa 1po
acormiariro Ykpaina — €C! MicTUTB CT. 88, IKOI0 BCTaHOBIIOETHCS HAI[lOHATBHUI
PSXUM 1 pEXHUM HAMOIBIIOrO CIPHUSHHS CTOCOBHO 3aCHYBaHHS JOYIpHIX Iij-
IpUEMCTB, QI 1 TpeacTaBHUITB I0puAnYHUX 0cib croponu €C ta Ykpainy, a 'y
ct. 51 Yromm mpo crabimizariito Ta acormiarito 3 KocoBo!' MicTaThest moaioHi moimo-
JKEHHS1 CTOCOBHO mifnpueMcTB KocoBo Ta mianpuemcts aepxas — wieHiB €C.

C. Xemerc, [Ix. PomrieH Ta iH. 3a3Ha4aroTh, 1m0 Cyn €C y 11bOMY KOHTEKCTI
PO3pOOHB MPaBUIIO «BU3HAYAIBHOTO BILTUBY» (QHIIL. «definite influence») inBecTo-
pa Ha JisUTBHICTD KOMIIaHIi: SIKIO ICHY€ TaKWi BIUTUB, TO LSl CUTYAIlisl Minanae
T 1050 cBOOOIM 3aCHYBAHHS, SIKIO Hi — IMTi if0 cBoOoau Kamitany'. Tak, KOH-
LeNLis «BU3HAYaIbHOTO BIUIUBY» Oyia 3actocoBaHa B pimenHi Cyny €C y crpasi
C-251/98 Baars Bin 13 xsitast 2000 p.!

IIpoTe BUHUKAE NUTAHHS I10I0 BU3HAYCHHS ICHYBaHHs Takoro BIUmBy. [lono
poro Cynom €C BupoOIICHO /B, Ha HALLY JyMKY, CyIICPEWINBI, IPABOBI MO3MIIT :
1) BUCHOBOK MpO iCHYBaHHSI BU3HAYaJbHOTO BIUTMBY POOHMTHCS HA OCHOBI aHAIi3y
10JIOKEHb BiJIMOBITHOTO HAI[IOHAJIILHOTO 3aKOHO/IABCTBA, HAIIPUKJIA/, Y PIlICHH] Y
cnpasi C-157/05 Winfried L. Holbéck v Finanzamt Salzburg-Land Bin 24 TpaBHs
2007 p.'7; 2) HasiBHICTh BU3HAYAJILHOTO BIUIUBY BCTAHOBIIOETHCS HA OCHOBI (haK-
TUYHUX OOCTaBHH CIIPaBH, HANPHKIAN, y pimenHi y crupasi C-284/06 Finanzamt
Hamburg-Am Tierpark v Burda GmbH Bin 26 1epsus 2008 p.'*

13 mucromama 2012 p. Cyn €C yxBamuB pimenns y crpasi C-446/04 Test
Claimants in the FII Group Litigation 3 IpaBOBOO TO3UIIE MOA0 A0CITIHKYBa-
HOTO IMTaHHS, sIKa CYTTEBO BiApi3Hsach Bix nonepeaHix. Cyn €C BcTaHOBUB, 110
SIKIIIO aHAJTI30BaHe ITOJATKOBE 3aKOHOJABCTBO Ma€ 3arallbHHN Xapakrep (Hampu-
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KJI1af, IpsiMa 3arajibHa CUCTEMa ONOATKyBaHHS J0XOAIB 1 IPUOYTKIB BiJ BOJIOAIH-
HS aKUisIMU), TOAI cBOOOZA PyXy KamiTally TaKOK 3aCTOCOBYETHCS 10 CHUTYyallii,
KOJIM FOPUANYHI 0co0u — pe3uieHTH €C OTPUMYIOTh ONOJATKOBYBaHi JIOXO/U BiJ
KOHTPOJILHOTO MaKeTa aKIlifl y KOMIaHisX-pe3uaIeHTax TpeTix Kpain'’.

3 inmoro Ooky, mpaktuka Cyny €C cBiquuTh Ipo Te, 10, SKIIO JAepiKa-
B — wienn €C MOpymIyIOTh OJHOYACHO CBOOOIY 3aCHYBaHHS i CBOOOMY PyXy
kamitany, To Cyn €C 30cepe/KyeTbCsl Ha MOPYILICHH] came CBOOOAM PyXy Karita-
JIy, IOPUIUYHI HAaCTiJK{ HACTAlOTh caMe 3a L HopyuieHHd. Tak, y BucHoBky
I'enepanbHoro agsokara Pyiza-/lxapa6o Konomepa Bin 13 mororo 2007 p. y crpa-
Bi C-112/05 Commission v Germany 3a3Ha4a€eTbcs, 1o €Bporneiicbka Komicis He
BUCYHYJIa HISIKMX KOHKPETHHUX IMpeTeHsiit mpo te, mo Volkswagen Law € Hecymic-
HUM 31 cT. 43 JloroBopy mpo 3acHyBaHHs €Bpomneiicbkoro CniBroBapuctsa, 0e3
CYMHIBY, TOMY IIO BOHa B3sUIa JO YBard IONEPEIHIO NMPELEIeHTHY IPAKTHUKY, B
skiit Cyn €C 3ocepelkyBaBcs Ha BiUIbHOMY pyci kamitany (m. 104 BucHoBky).
VY paai pimerbs Cyn €C nocTaHOBUB, IO OOMEXKEHHS Ha CBOOONYy 3aCHYBaHHS €
MPSIMUM HACIIIKOM MEPEIIKO/ ISl BUILHOTO PyXY KariTaiy, 3 SIKHM BOHH HEpO3-
PHUBHO TIOB’s13aHi. 3BiZICK BUIUTMBAE HACTYITHE MOJOKESHHSI: SKIIO OYyII0 BCTAaHOBIIE-
HO nopy1eHHs ct. 56 (1) JJoroBopy npo €Bporneiicbke CriiBroBaprcTBO (3200poHa
oOMexeHb Ha PyX KalliTally), OTXe, HeMae HEOOXiZHOCTI B OKpEMOMY PO3IVIsAi
3axomy B cBiTIi cBoOOMM 3acHyBanHs (11. 105 BrucHOBKY)X.

Y3aranpHIOKYH CY/IOBY MPAKTHKY Ta JOKTpHHANBHI norisau, B. [yH npormo-
Hy€ HOBHMH IIJXiZ O BUPIIIEHHS i€l CKJIaJHOI NPOOIEMH, 30CEPEIKYIOUH yBary
Ha IJISIX 3aKOHOJNABCTBA JIEP)KaB-WICHIB, a HE Ha 3MICTOBOMY 00cCs3i cBoOOA Y
abctpaktHOMY BT, PosrsHemo nesiki Bumaaku i3 npaktuku Cyny €C. Taxk,
y pimenni y cnpasi C-196/04 Cadbury Schweppes Plc v Inland Revenue
Commissioners Bin 12 Bepecust 2006 p. Cyx Bu3HaB, 110 3aX0AH 111070 O0pOTHOHU 3
YXWJICHHSIM BiJ] CIUIaTH TOJATKiB, MepeadavyeHi 3akoHoAaBCTBOM CIONydeHOro
Kopomniscrea Benukoi bpuranii i [TiBHiuHOT [pinanaii, mopyuryroTh cBOOOIY 3aCHY-
BaHHJ, SKIIO 1X 3aCTOCOBYIOTH JI0 KOMIIaHii, 3apeecTPOBaHUX B iHIIHUX JiepsKaBax
€C, sKi III0Th Ha 3aKOHHHX MiJICTaBaX 1 MAalOTh PeallbHy rOCIOIapChKy TPHUCYT-
HICTB y KpaiHi peectpartii’?. Takum yuroM, Cyjl pO3TISHYB BIUTAB HAI[IOHATHHOTO
3axolly Ha 3AilicHeHHs1 cBoOoa. Takuii 3axia MaB OUIbII 3HAYHUIN BIUIMB Ha OJHY
cBOOOY, HDK Ha iHIIY, TOMY CBOOOJI 3aCHyBaHHs Oy/I0 HaJaHO HPIOPUTETY IPH
BU3HAYCHH] cymicHOCTI 3axony 3 mpaBom €C. Crpasa Eglise de Scientologie de
Paris v The Prime Minister of France (C-54/99) crocyBanacst paHIly3bKOTO 3aK0-
HOJIABCTBA, SIKE 3aIIPOBA/XKYBAJIO MOAATOK Ha MepeKa3 KOLITIB MK (paHIly3bKOIO
KoMITaHi€ero Ta 1 3akopgoHHuMHy maptaepamu. Cyx €C BHpIMHMB, MO 1€ 3aKOHO-
JIABCTBO CYTEPEYMIIO CBOOOII pyXy KarliTany i He MOIJIO OyTH BUIIPABIaHO MOTpPe-
0010 3aXHCTy AEPHKABHOI MONITUKH TA TPOMAACHKOTO MOPSAIKY, OCKUIBKH 3alliKaB-
JIeHI 0co0M He MO TIONEePEHBO 3°sICyBaTH OOCTaBHHHM, 3a SIKMX HasBHICTb
MOTIEPEIHBOTO JI03BOJIY HA 3IMCHEHHS I1HBECTHIIH Oyaa HEOOXiqHOM, depe3
abCTPaKTHICTH 3aKOHOAABYOTO (DOPMYITIOBAHHS>.
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VY nesikux Bunankax Cyn €C Moxe BU3HATH, 1O HALIOHAJTLHUN 3aXi]] OHAKO-
BOIO MipOIO BIUIMBA€E Ha OOUIBI CBOOOIH. Y TaKUX CUTYaIlisX BiH MOXKE MPOaHai-
3yBaTH CyMICHICTb 3ax0/y 3 o0oma cBoOozamu. Tak, y pitnenHi y cripasi C-446/03
Marks & Spencer plc v David Halsey (Her Majestys Inspector of Taxes) Bin
13 rpyanst 2005 p. Cyn mocTaHOBHB, IO MOJATKOBE 3aKOHOJABCTBO CIOIYYEHOTO
KoponiBerBa Benukoi Bpuranii i IliBHiunOi Ipnannaii, sike 103BOISIIO MaTepUH-
ChKill KOMITaHIi-pe3UCHTY BUPAXOBYBATH 3 OMOJAATKOBYBAHOTO MPUOYTKY 30UTKH,
IIOHECEH]I JOUIpHIMM KOMIIAHISIMU-PE3UJCHTaMU, ajleé He JOYIpHIMU KOMIIaHif-
MH-Hepe3uJeHTaMu B Mexax €C, sSKIIo JOUipHs KOMIIaHis-HePe3UIeHT BUUepIia-
J1a MO>KJIUBOCTI, IOCTYIHI B AepKaBi 11 pe3uIeHTCTBA 1 SIKIIO B IEePKaBi Pe3UICHT-
CTBa HEMa€e MOXIIUBOCTEH [Tl BpaxyBaHHs [UX 30UTKIB y MaOyTHIX mepiogax Hi
CaMOI0 JIOUiPHBOK) KOMIIAHI€I0, Hi TPETHOK CTOPOHOK, CTAHOBHJIO OOMEKEHHS SIK
cBOOO/IM 3aCHYBaHHs, Tak 1 BUIBHOTO pyxy KamiTamy®*. 3a 3MiCTOM pillleHHs Y
crpasi C-436/00 X and Y v Riksskatteverket Bin 21 nuctonama 2002 p., mBeaChKe
MIOIaTKOBE 3aKOHOAABCTBO JUCKPHUMIHYBajo: 1) MIATHUKIB MOJATKIB, 110 BOJIOMI-
JIM YacTKOIO KalliTaJly KOMIIaHii, 3aCHOBaHMX B 1HIIMX JepkaBax — wieHax €C;
2) mBeAChKI KoMMaHii, siki Oyiu ¢iniero abo AOUipHIM MiAMPUEMCTBOM 1HO3EMHHX
komranii?®, Cyxq €C BCTaHOBHB, IO 1€ 3aKOHOJABCTBO 0OMEKYBAJIO K CBOOOLY
PyXy Karritaiy, Tak i CBOOOIy 3aCHyBaHH®.

Sk ybauaerncst 3 HaBeseHOi Buie npakTuku, Cyn €C OIiHI0OE OCHOBHY METY,
LTI Ta BIUTUB HAI[IOHAJIBHOTO 3aXO/y Ha 3iHCHEHHs CBOOOAW pyXy Kamitany Ta/
abo cBoOoM 3acHyBaHHs. [Ipy IbOMY BiH MOXE BiJJIaTH TiepeBary OjiHii cBoOOi
HaJl IHILIOK HA OCHOBI LuX (hakTopiB 200 po3mIsnaTd 0OUIBI CBOOOAU B OIHAKO-
BOMY 00C$131 PH OLIIHII CyMiCHOCTI 3axo/y 3 mpaBoM €C. HacTo BUSIBISETHCS, 10
00MeKyBaJIbHI HaI[lOHAJIbHI TONATKOBI 3aXOIM MOXYTh MOPYIIYyBaTH OIHY a0o
00uIB1 3a3Ha4eHi PyHAaMEHTaIbHI CBOOOIM BHYTPIIIHLOTO puHKy €C.

Oxpemoi yBaru 3aciayroBye HOBiTHs npakTika Cyny €C cTOCOBHO HOpYLIEHb
cBOOOIM 3acHYBaHHs Ta/abo cBOOOIM pyXy Kamitamy. AHai3 npec-penisiB Cymay
€C 3220212712022 pp. CBIAYHUTH PO Te, IO CIPABH, SIKi CTOCYIOTHCS MOPYIIEH-
Hsl CBOOOIIM 3aCHYBaHHS, Oy/IM 4acTo MOB’si3aHi 3: 1) MOpsaKoM BUAadi JiLeH31H
JUISL TiSTTBHOCTI OKPEMHX BHIIB KOMITAHIH, CIeIU(IKN PEerymoBaHHs iX JisNIbHO-
cti, Hanpukiaz, BianosigHo a0 Pimenns Cyny €C y cnpasi C-674/20 Airbnb
Ireland 8in 27 xBiTHst 2022 p.?, HalliOHAIbHE 3aKOHOIABCTBO belbrii, sike BiMarae
BiJl OCTAYaJIbHUKIB OCEPEIHULIBKUX MOCIYT y chepi HepyXOoMOCTi Ta, 30KpeMa,
BiJl OIIEPATOPiB €JIEKTPOHHUX IIaTGOpM OPOHIOBAHHS / OPEHM KUTIIA [IepelaBa-
TH MOJJATKOBUM OpTraHaM IEBHI BiJIOMOCTI PO OTepallii 3 pO3MIIIIEHHSIM TYPHCTIB,
HE CyInepednTh 3akoHoaBcTBY €C; 2) cBOOO/I010 HaTaHHS ITOCIIYT, TaK, 33 3MiCTOM
piennst Cyny €C y o6’ennanux cnpaBax Katoen Natie Bulk Terminals &
General Services Antwerp (C-407/19) ta Middlegate Europe (C-471/19) Bin
11 mororo 2021 p.*°, Genbrifickke 3aKOHOAABCTBO, BiJIIOBIIHO JIO SKOrO poboTa
JIOKEpiB (BAaHTAXXHHKIB) MOXE 3IIHCHIOBATHCS JIMIIEC «BU3HAHUMH JOKEpaAMID»
(BinnoBinHo 1o KoponiBebkoro ykaszy 2004 p. npo BU3HAHHS JOKEPIB Y IOPTOBUX
30Hax 31 3MiHAMH 1 JIOTIOBHEHHSIMH), CTAHOBHUTH MOPYILICHHS SIK CBOOO/IM HATaHHS
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nocayr (ct. 56 IPEC), tak i cBobonu 3acHyBanHs (cT. 49 JIOEC); 3) cBobOI0I0
nepecyBaHHs NPALiBHUKIB, BIINOBIIHO 10 HaBeneHoro pimeHHs Cyny €C y crpa-
Bax C-407/19 i C-471/19%, 3akoHomaBcTBO Benbrii mpo JTOKepiB Takok € oOMe-
JKEHHSIM CBOOO/IM TIepeCyBaHHs MPALliBHUKIB, 3aKpirieHoi B cT. 45 JIOEC, ockinb-
KM 1[e MOXKE MaTd CTPUMYIOYHMI BIUIMB Ha POOOTOMABINB 1 MPAI[iBHHUKIB 3 1HIIMX
JIepKaB-4JICHIB IHTETPALlIHOTO 00’ €THAHHSI.

IIpu boMy BapTO BpaxoByBaTH, L0 CIIPABH, ITOB’sI3aHi 3 3aCTOCYBaHHSIM CBO-
00111 pyXy KarliTaiy, CTOCYBaJIUCs, 30KpeMa: 1) pyxy Kamitajy i3 MiJICAHKI[IHHAX
kpain (Hanpukiag, Cyn €C nmocraHoBUB, IO 3a00poHA, HaKja/leHa 3aKOHO/aB-
ctBoM €C Ha JAOTpUMaHHS BTOPUHHUX CaHKIIH, BCTaHOBIEHHX CHOTy4YeHUMH
[Iraramu npotu Ipany, Moxe OyTH BUKOPHCTaHa B IIUBITEHOMY IIPOLECI — pillleH-
us Cyny €C y cupasi Bank Melli Iran (C-124/20) Bin21 rpyans 2021 p.*2); 2) y3y-
bpykry, Tak, BignosinHo ao pimenus Cyny €C y cnpasi C-177/20 Grossmania Bizn
10 tpaBust 2022 p., ocoOu, mo30arieHi npapa y3yppyKTy Ha CUTBCHKOTOCIIOAP-
ChKi 3emiii B YropiiuHi Ha mopyiieHHs: npaBa €C, MOBUHHI MaTH MOXIJIUBICTb
BHMararty BiJHOBJIEHHS IMX TIPaB y 3eMEIBHOMY KaJacTpi abo KoMIeHcartii*>.

BucnoBku. Kepyrouuch nonokeHHSIMH BUKITIOYHO YCTaHOBYUX JOroBopiB €C
npo cBobomy pyxy kamitamy (ct. 63 HPEC) ta cBobomy 3acHyBaHHs (CT. 48
JADEC), 9acTo HEMOXIINBO JOCTEMEHHO BCTAHOBUTH, MHiJ c(hepy 3aCTOCYBaHHS
sikoi cBOOOAM MifNafaTUMe Ta UM IHIIA €KOHOMIYHA JiSUIBHICTD (PI3UYHUX Ta IOpU-
quyHuX oci6. Binosinno no npaktuxu Cyny €C mpu BupilleHHI IMTaHHS [IPO
3aCTOCYBaHHs Ti€l UM iHIIOT cBOOOIM HEOOX1JHO, cepell iHIIoro, OpaTy 10 yBaru:
1) HasBHICTb «BU3HAYAILHOI'O BIUIMBY» IHBECTOPA Ha IisUIbHICTh KOMIIaHii; 2) BU]
OOMEeXEHHsI Ha CBOOOIM BHYTPIIHBOrO pUHKY €C, sSKe HAKIAZAETHCS IepKa-
BOt0 — wieHoM €C Ha AisUTBHICTh Cy0’€KTIB, 110 3AIMCHIOITh CKOHOMIUHY JTisUIb-
HICTB.

BonHovac nponisaaeThest Opak MOCHiIOBHOCTI B ACTIEKTI BU3HAUCHHS 3aCTOCY-
BaHHSI CBOOOM pyXy KartiTany Ta/abo CBOOO/IN 3aCHYBaHHS, SKUI MOXKE OyTH yCy-
HYTHH 3 YXBaJCHHSAM y MalOyTHbOMY OUIBINOT KiibKOCTI piteHs Cymgom €C, 110
CTOCYIOTBCS IIbOTO ITHTAHHS, Ta IX ITOAAIBIIOr0 HAYKOBOTO OCMHCIICHHS.
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Strilets Bohdan. Correlation between freedom of capital movement and
freedom of establishment in European Union law

The study highlights the correlation between freedom of movement of capital and
freedom of establishment in the law of the European Union, taking into the account
modern case law of the Court of Justice of the European Union (CJEU). The author
analyses the case law of the CJEU in the context of determining the scope of
application of freedom of movement of capital and freedom of establishment in certain
cases, including decisions made in 2021 and 2022. The author identifies the factors
which are taken into account by the CJEU when determining whether to give preference
to the application of a particular freedom. The author also highlights the approaches
which have developed in the international and European law science to address this
issue.

The author establishes that, based on the analysed case law, the CJEU assesses the
main purpose, objective and impact of a national measure on the exercise of freedom
of movement of capital and/or freedom of establishment. The Court may favour one
freedom over the other based on these factors or consider both freedoms equally when
assessing the compatibility of the measure with EU law. It often turns out that
restrictive national tax measures may violate one or both of these fundamental
freedoms of the EU's internal market.

The author concludes that guided exclusively by the provisions of the EU founding
treaties on freedom of movement of capital (Article 63 TFEU) and freedom of
establishment (Article 49 TFEU), it is often impossible to establish for certain which
freedom will be applied to a particular economic activity of individuals and legal
entities. In accordance with the case law of the CJEU, when deciding on the application
of a particular freedom, in particular, the following factors should be taken into
account: the presence of a “definite influence” of an owner of capital share (investor);
the type of restriction on the freedoms of the EU internal market imposed by the EU
Member State on the activities of entities engaged in economic activity.

However, according to the author, there appears to be a lack of consistency in
determining the application of the freedom of movement of capital and/or freedom of
establishment, which may be eliminated with the adoption of more judgments by the
CJEU in the future and their further scientific understanding.

Key words: EU law, international economic law, international treaties, free
movement of capital, freedom of establishment, investment, company law, Court of
Justice of the European Union, European integration.



