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Golub Yana. Heoretical basis of the principles criminal law of Ukraine

The article researches theoretical approaches to understanding the principles of
law in criminal law science. It is the principles on which law is based in general that
ensure the system of law and its potential. The principles of criminal law find their
constitutive (mandatory) manifestation in the norms of the criminal law in accordance
with the essential legal nature of these fundamental principles of law, and, of course,
these provisions must be taken into account during lawmaking and law enforcement.
This is an axiom for each and every branch of law, including criminal law. At the same
time, a single coherent doctrine of legal principles has not yet been created, which
would form the basis of the development of branch principles. In the hierarchy of
principles of modern criminal law of Ukraine, justice should be at the top. One of the
main properties of the principles of law is their understanding as the spirit of law, and
therefore the justified expediency of their direct application to fill the gaps in criminal
law or in the situation of overcoming illegal criminal law. The principles of law are a
guide for the law enforcer in the situation of legislative discretion or illegal law. Unlike
the draft Criminal Code of Ukraine, the current Criminal Code of Ukraine does not
contain a separate section devoted to the principles/general principles of criminal
liability. At the same time, it would be an exaggeration to claim that the current
criminal law is completely devoid of fundamental principles of law.

Therefore, understanding the essence and meaning of the fundamental principles
of law within one or another branch of law has not only theoretical, but also purely
practical significance.

Key words: principles of law, criminal law, theoretical foundations, legal
principles, branch principles, justice, system of principles, natural law, positive law,
hierarchy, non-legal law, criminal responsibility.
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3ACTOCYBAHHA 3AKOHY:
A0 NMPOBNEMU TEPMIHOJIOINYHOI O
BU3HAYEHHA NOHATTA

Y emammi npoananizoeano okpemi nonodicenns yKpaincbKko20 3aKOHOO0AGCMEA,
CY0086i pitieHHsl, CNeyianbHy CIO8HUKOBY TIMepanmypy, d MAaKolc HA8UaIbHI ma HAYKOGI
BUOAHHA U000 BUKOPUCINANHA MEPMIHA «3aCmOCY8anHs 3aKonyy». Bemanoeneno, wo
el mepmin WUPOKO 3aCMOCO8YEMbCA 8 IOPUOUYHIL NPAKMUYI, 4 PA30M 3 MUM GIOCYM-
HE 11020 00HO3HAUHE PO3YMIHHA 6 TopuduyHill nayyi. Yepes ye ne mae c6020 uimko2o
BUSHAYEHHS NOHAMMSL 3ACMOCY8ANHs 3akony. Hazonoueno na neobxionocmi 3’acyean-
Hs MEPMIHON02I4HO20 acnekmy 0aH020 NOHAMMSL AK 0008 A3K0601 yMosuU 11020 meope-
MUYHO20 OOCTIONHCEHHS.

Knrouosi cnosa: saxon, iopuouuna OianbHicmb, 0is 3aKOHY, 3aCMOCYBAHHI 3AKOHY,
npasosa Hopma.

Teptiuk Maksym. Application of law: towards the problem of terminological
definition of the concept.

The article analyzes certain provisions of domestic legislation, court decisions,
specialized dictionary literature, as well as educational and scientific publications
regarding the use of the term «application of lawy. It has been established that this
term is widely used in legal practice despite the lack of a clear understanding of it in
legal science. The necessity of clarifying the methodological aspects of developing and
formulating the concept of «application of lawy is emphasized.

Key words: law, legal activity, operation of law, application of law, legal norm.

AKTyanbHicTb. [0CTPO akTyanbHa B Cyd4aCHUX yMoBax IIpoOieMa 30epexeH-
Hsl HAI[IOHAJIBHOT IP’KaBHOCTI YKpaiHN 3HAYHOIO MIPOIO 3yMOBITIOE, OKPIM €KOHO-
MIYHHX, TOJIITHYHHUX, COLIAIbHUX, IIEHHNX TOIO YNHHHKIB, TAKOXK BHUIILY SKICTh
IIPAaBOBOTO PETYIIOBAHHS CYCITUIBHOTO # IepKaBHOTO KHUTTS Kpaiau. [Topsia i3 Tum
JUISL HAJISKHOI SIKOCTI MPAaBOBOTO PETYJIOBaHHS HEJOCTAaTHBO PO3POOUTH Ta MpHU-
WHSITH SKICHI 3aKOHH, OCKUTBKH IX IPUIATHICTD 3AJICKUTD Y MIZICYMKY BiJl TOTO, SIK
3aKOH YBEIEHO B JIiI0 Ta HACKUIBKH MPABMILHO W IMOBHO HOTO 3aCTOCOBYIOTH HA
MpaKTUILl cy0’€KTH IpaBa. 3a HAJIEKHOTO 3aCTOCYBAHHS HABITh IEBHI HEOJIKU
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3aKOHY MO)KHA BUIIPABUTH Yepe3 MPAKTHKY; | HABNAKH, HEHAJIGKHE 3aCTOCYBAHHS
a00 He3aCTOCYBaHHS 3aKOHY MOXKE (PaKTUYHO 3HELIHUTH HOTO MPaBOBE 3HAYCHHS.

3Bakalouy Ha I1e, IIpoblieMa 3aCTOCYBaHHS 3aKOHY 3aBXKIHU Oylla 1 3aIHIIaeThCs
AKTyaJbHOIO JUISl IOPUANYHOT mpakTuku. Came Bil MPaBUIBHOTO Ta €(EeKTHBHOTO
3aCTOCYBAHHsI 3aKOHIB, CEpe]l 1HILOr0, 3aJIeXKaTh Taki ()eHOMEHU MPAKTUKHU 1 KaTe-
ropii IOPUANYHOI HAyKH, SIK «IIPAaBO», «3aKOH», «3aKOHHICTBY 1 «IIPAaBOMOPSIOKY,
3 SIKUMH TI0B’SI3aHE MOHATTS «3aCTOCYBaHHS 3aKoHY». IIpoTe naHe moHATTS Hoci
HE OTPUMAJIO HOTO MEBHOTO i OJJHO3HAYHOTO PO3YMiHHSL.

AHai3 HayKOBHX J1ociipkeHb. CrienianbHi HayKOBI JOCHIDKEHHS 3 IPOOIIeMU
3aCTOCYBAaHHs 3aKOHY B YKpaiHi BI[ICyTHi, HATOMICTb [IpOOJIEMaTUKa 3aCTOCYBaHHS
npaBa BXKe TPHUBAIMI yac nepeOyBae B IMOJII 30py BUCHHX-FOPHUCTIB 1 Ha Pi3HUX
eranax ii nocnipkysanu M.Ipeneckyn, I1. Henbaitno, YO. Pemeros, 1. Tropsiriy,
M. THattok, A. Tlepenentok, JI. bouapos, O. Jlonuenko, B. Myxin, C. I'ycapes,
H. Onimenxo, O. FOmuk, Ta iHmmi.

MeTo10 cTATTi € 3’sCyBaHHS 3HAYCHHS TEPMiHA «3aCTOCYBaHHS 3aKOHY» B
KOHTEKCTI BHU3HAYEHHsI JaHOTO MOHSTTS HA OCHOBI aHami3y myOIikalii Ta Biamno-
BIIHUX HOPMAaTHBHHX MaTepialisb.

BukJjiag ocHoBHOro marepiajy. TepMiH «3aCTOCYBaHHS 3aKOHY» IIHPOKO
BUKOPHCTOBYETHCS B IOPHIMYHIH NPakTHIi. BOHO BUKOPHUCTOBYETHCS B 3aKOHAX,
CYIOBHX DPILIEHHSX, HAyKOBO-NPAKTUYHIX KOMEHTAPSX, METOIMIHUX PEKOMEH/Ia-
IiSIX TOLLIO.

Tak, Hanpuknan, ct. 409 KpumiHanbHOro npouecyaiabHOro Kojekey YkpaiHu
(mam — KIIK VYkpainun) nepenbauae, Mo OAHIE 3 MiJCTaB ISl CKacyBaHHS a0o
3MiHH CYOBOTO PIIIEHHS HPHU PO3IVIALI CIPaBU B CyAl amesauiiiHoi iHcTaHLIl €
HETpaBUIIbHE 3aCTOCYBAHHS 3aKOHY YKpaiHU PO KPUMiHAIBHY BiAIIOBIIaIbHICTb.
V¥ cr. 413 KIIK Ykpainu BU3Hau€HO, 110 HENPABUIBHUM 3aCTOCYBAHHAM 3aKOHY
PO KPUMIHAJIBHY BiAIOBIIAJIbHICTB, [0 3yMOBIIIOE CKacyBaHHs a00 3MiHY CyIO-
BOTO DILIEHHSI, € HE3aCTOCYBaHHS CyIOM 3aKOHY, SKHH IiAIArae 3aCTOCYBaHHIO;
3aCTOCYBAHHSI 3aKOHY, KU HE MiJUIATrae 3aCTOCYBAHHIO; HEIIPABUIIbHE TIIyMaueH-
Hs 3aKOHY, SIKE CyNEepPEYUTh HOro TOUHOMY 3MICTY; MPU3HAYCHHS OLIBII CYBOPOTO
MOKapaHHs, HDXK Mepea0aueHo BiAMOBIHOK CTATTE0 (YaCTHHOI CTATTi) 3aKOHY
VYkpainu npo kKpuMiHaneHy BianmoBinanmbHicTh. Crarts 420 KIIK Vkpainm BcTa-
HOBJIIOE, 1110 CYJI aleJIsIiiHOT IHCTAHIIT CKaCOBY€E BUPOK Cy/y MepIoi iHCTaHIIT i
YXBAJIIO€ BUPOK Y pa3i HEOOX1AHOCTI 3aCTOCYBaHHS 3aKOHY PO OLIBII TSDKKE KPU-
MiHaJIbHE MPABOTIOPYILICHHS YK 301IbIICHHS 00CSITY OOBHHYBaUCHHS.

Bonnouwac c1. 433 1poro x kozekcy nepeabdadeHo, o Cy/| KacauiiHoi iHcTaH-
mii mepeBips€ MpaBWIBHICTH 3aCTOCYBAHHS CylamMH II€pHIOl Ta amelsmiiHOl
iHCTAHLI HOPM MaTepialbHOIO Ta MPOLECYaJbHOrO IIPaBa, MPABOBOI OLIHKH
o0CTaBHH 1 He Mae IpaBa JOCHIIKYyBaTH JOKa3W, BCTAHOBIIOBATH Ta BH3HABATH
JIOBEJICHUMH OOCTaBWHHM, 110 HE OyJM BCTAHOBJICHI B OCKApKEHOMY CYIOBOMY
pillieHH], BUPILlyBaTH UTAHHS PO AOCTOBIPHICTH TOTO YH iHIIOTO JOKa3y'.

OTKe, TYT 3aKOHOAABIIEM B OJHOMY i TOMY CaMOMY HOPMAaTHBHO-IIPABOBOMY
aKT1 BUKOPHUCTOBY€ETHCS 1 TEPMiH «3aCTOCYBAHHS 3aKOHY», 1 TEPMiH «3aCTOCYBAHHS
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HOpM TipaBay. ToOTo, meperIsaaouu pileHHs CyIy NepIoi IHCTaHIil, Cy/ amnes-
LiiHOT IHCTAaHLI] BCTAHOBIIIOE, UM MPABMIIBHO CYJ NEPIIOi IHCTAHLIT TP NPUHHAT-
Ti CBOTO PIllICHHS 3aCTOCYBaB BINMOBIIHUIA 3aK0oH. BomHouac, 3riiHO 3 OyKBalb-
HUM 3MICTOM KOJIEKCY, NMPH KacalilHOMY TMeperisiii Cya KacalliifHoOl iHCTaHIT
nepeBipsie pillleHHs CyAiB HEpIIOi Ta anessuiiiHoi iHCcTaHUild yxe Ha HpeaMmer
MIPaBUJIBHOTO 3aCTOCYBAHHS HUIMH HOPM TIpaBa, a He 3aKOHY.

BuknageHe cBiuuTh Opo T€, L0 3aKOHOJABELb HE IPOBOAUTH Y AAHOMY pasi
BIZIMIHHOCTEH MiX MOHSTTSIMHU «3aCTOCYBAaHHS 3aKOHY» 1 «3aCTOCYBaHHS HOPMHU
IpaBay, X04a II¢ Pi3Hi pedi, IKi M03HAYATHCS BIAMOBIIHO PI3HUMHU TEPMiIHAMHU.

AmnasioriyHa cutyauis Mae micue B L{uBiIbHOMY mpoliecyalbHOMY KOJEKCI
(ct. 376, 403)%, TocmomapchkoMy TpolecyansHoMy Komekci (ct. 238, 277)° Tta
Kozexkci anminictparnBroro cynounscrsa Ykpainu (ct. 246, 317)%

SIKmo aHanmizyBaTH CyJOBY HPAKTHKy CTOCOBHO BHKOPHCTaHHS TepMiHa
«3aCTOCYBAHHS 3aKOHY», TO MOJKHA TIHTH BUCHOBKY, 1110 CyAU Pi3HUX iHCTaHLIH i
HpeIMETHHX FOPUCIHUKINH JOBOJI YaCTO BKMBAIOTH IIEH TEPMIH MOPSA 3 TepMiHa-
MH «3aCTOCYBaHHSI HOPMH TIPaBay, «3acTOCYBaHHS MPUIHCY 3aKOHY», «3aCTOCY-
BaHHSI [OJIOKCHHS CTATTi 3aKOHY», «3aCTOCYBAHHS CTATTi 3aKOHY».

Benuka ITamara BepxoBaoro Cymy B mocranoBi Bix 03.11.2021 y cmpasi
Ne 360/3611/20 3a3naumna: «3riguo i3 4. 4 ct. 5 KK Ykpainu, komu 3akoH Ipo
KpUMiHAJIbHY Bi/IMOBIIANBHICTh 3MIHIOBABCS KiJIbKA pa3iB i HACTYIHI HOTO penak-
1ii B CHJTy TMOTipIICHHS KPUMiHAIBHO-IIPABOBOTO CTAHOBHILA OCOOM 3BOPOTHOT il
HE MaloTh, JI0 NPABOBITHOCHH 3aCTOCOBY€ETHCS TOW 3aKOH, IO CKACOBY€ 3JIOYHH-
HICTh JiSIHHS, MOM’SIKIIYE€ KPUMIHAJIBHY BIAMOBIATIBHICTH 400 I1HIIMM YHHOM
HOJMIIIITY€e CTAHOBHIIE 0COOU. Y TakoMy BUNAJKY HIETbCs PO 3aCTOCYBAaHHS TaK
3BaHOT'O NPOMDKHOTO 3aKOHY, 10 Ha0yB YMHHOCTI ITiCJIsl BANHEHHS 3JI0UHHY, aJie
BTPATUB YMHHICTB 10 MOMCHTY NMPUHHSTTS PIlICHHS y CIPaBi»’.

Kacamiitanit agMminicTpaTuBHHHA cyx y moctaHoBi Bifg 13.07.2023 y cmpasi
Ne 360/2077/22 Bka3zas, 1o «BepxoBuuit Cyn y cknazni CynoBoi nanaru uis po3-
ISy CHpaB IIOAO 3aXMCTy COLianbHMUX npaB KacariifHoro ajMiHiCTpaTHBHOIO
cyny y nocranosi Bijg 13.06.2023 y cipasi Ne 560/8064/22 BincTynuB BiJl BUCHOB-
Ky I[OZI0 3aCTOCYBaHHs MOJIokKeHb cTaTTi 13 3akony Ne 3551-XII, vactunu apyroi
crarti 20 3akony Ne 389-VIII, wacturm cbomoi crarti 20 Ta ab3aiy TPeThOro Imij-
MyHKTY 2 TyHKTY 22 posainy VI NpukiHIEBUX Ta MEpeXiTHUX TOJI0KEHb
bromxerHoro koxekcy Ykpainu ta ITopsinky Ne 540 y moniOHMX mpaBOBiTHOCH-
Hax»®.

Kacaniiiuuii rocrnogapcekuit cyn y mocranosi Bin 13.07.2023 y cmpasi
Ne 910/3428/19 3a3HauuB, 110 ITPUMTHCH YACTHHH JIBaHAIATOI cTaTTi 71 3aKoHy
VYkpainu “TIpo akuionepHi ToBapuctsa” Ta crarti 54 ['ocnomapcbkoro mnporuecy-
aITBHOTO KOZIEKCY YKpAaTHM He MiUIATAI0Th 3aCTOCYBAHHIO JI0 CIIIPHHX IIPAaBOBIIHO-
CHH...»".

Kacaniiiuuii nuBinsHui cyn y mnocraHosi Big 12.07.2023 y cnopasi
Ne 663/1169/20 BkazaB: «...Cyq aneNsIiHOT IHCTaHIIIi HEMPABUILHO 3aCTOCYBaB
nyHKT 8 uactunu nepmoi crarti 134 K3nll Ykpainu, ockibky He BpaxyBaB opra-
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Hi3alifHO-TIPAaBOBY CTPYKTYPY IEP’KaBHOTO IiIIPHEMCTBA HA MOMEHT ITiIUCaH-
HSI HA4aJIbHUKOM (Dimii Haka3iBy®.

OTxe, 3 HABE/ICHOTO MOJKHA 3pOOUTH BUCHOBOK, 1110 B 3aKOHOJIABUiH 1 Cy/lOBIi
MPAKTHUL, @ TAKOXK 1HIIIH FOPUANYHII IPAKTHI HEMa€e OIHO3HAYHOCTI Y BUKOPHC-
TaHHI TePMiHA «3aCTOCYBaHHSI 3aKOHY.

SIKIO 3BEPHYTHCS IO 3arajbHUX TIYMAyHHUX CJIOBHHKIB, TO B HHX TEPMiH
«3aCTOCYBaHHsI 3aKOHY» SIK CAMOCTIHHUIA B3arayi He (irypye, Hala€ThCs BU3HA-
YEeHHsI JINIIe OKPEeMUX CIIiB, 3 SIKMX BiH CKIaTA€ThCs. Tak, CIIOBO «3aCTOCYBaHHS»
O3HAYae «[ist 31 3HAUCHHSAM 3aCTOCOBYBATH». [Ipy IIbOMY CIOBO «3aCTOCOBYBATH»
Mae Taki 3Ha4eHHs: |. BUKOPHCTOBYBATH 1110-HEOY b, 3aMIPOBA/KYBATH B YIKUTOK.
2. IlpuctocoByBaTH /10 40ro-HeOy/Ib’, BAKOPUCTOBYBATH, BBOJHUTH B IPAKTHKY'’.

CI0BO «3aKOH» BUKOPHCTOBYETBHCS TAKOXK y JEKITBKOX 3HAUYCHHX: 1) 3araib-
HOOOOB’3KOBE TIPABUIIO, BCTAHOBJICHE HAMBHIIIM OPraHOM JICpP’KaBHOT BJIa H, 1110
Ma€e HaWBHILY FOPUIMYHY CHITY; CYKYITHICTh TaKUX TPABUI 1 JAEPIKABHUX MOCTa-
HOB, 1[0 PErYJOITh BIIHOCMHU MK JIFOIbMH, MK JIFOMUHOKO 1 JIEPKABOO TOIIIO;
HOpMa; 2) Te, IO CIPHUIMAETHCS SIK HE3alepeyHe PO3MOpPsIKEHHS, 000B’ I3KOBE
I HOTO TOTPUMaHHS; 3) yCTajleHe MPaBUIIO CIIBXKHUTTS, HOpMa MOBEIiHKHU; 3BH-
vaif; 4) mpaBuiia B Kii-HeOyab cdepi TiSUIbHOCTI JFOAMHU; 5) MOCTIHHUEA 1 HE00-
X1THHH 3B’S30K MIXK IPEIMETaMH, SBUILIAMH TOIIO, 1110 BUIUTUBAE 3 IXHBOI CyTHOC-
Ti; OCHOBHE IIOJIOXKECHHS SIKOI-HEOY[b HAyKH; IOCh HE3alepeyHe, L0 € BHSBOM
HEBHOI 3aKOHOMIPHOCTI; 6) CYKYIHICTb PeNiriiiHuX A0rM, Harp.: 3akoH boxwuii'!.

CTOCOBHO CIICIiaJIbHOT CJIOBHUKOBOI JIITEPATypH, TO TEPMIH «3aCTOCYBaHHS
3aKOHY» B IOPHINYHHUX TEPMIHOJOTIYHUX CIIOBHUKAX B3araii BiacyTHii'* % 1* Tak
caMo He MICTATh HOTO 1 FOpUINYHI SHIMKIIonem i1 ™ 1°,

VY HaBYaJbHIN 1 HAYKOBIN FOPUAMYHIN JTITEPaTypi TEPMIH «3aCTOCYBAHHS 3aKO-
HY» TaKO)X HE OTPUMaB aJICKBaTHOTO BiJIOOpPayKCHHs. 3arajioM BYCHI-FOPUCTH TaK
CaMo OTOTOXKHIOIOTh TIOHSTTS «3aCTOCYBAHHS 3aKOHY» 13 MOHSTTSIM «3aCTOCYBaH-
Hsl HOPM TIPaBa» YH «IPaBO3aCTOCYBAHH», NE(IHIIIS SKUX MPOMOHYETHCS MPaK-
TUYHO B KOXKHOMY MiIPYYHHKY YH IMOCIOHUKY 3 Teopil mpagpa.

Tak, B OJHOMY 3 HaBYaJbHHX NMOCIOHHKIB 3a3HAYA€ThCS, IO 3aCTOCYBAHHS
HOPM IIpaBa 3a CBOIM 00CArOM € HalOiAblI 00’€MHOIO JIAHKOIO B IOPUIUUHOMY
mpoIieci i CrpsMOBaHE BOHO Ha IHAMBIIyalbHE PEryJIIOBaHHS CYCHUIBHUX BiJHO-
cun. KpiMm TOr0, 3aCTOCYBaHHS SIBIISIE COOOK OMOCEpPENKOBaHY (opMy pearizariil
HOPM IIpaBa, sika CyTTE€BO 1 (hopMabHO Bipi3HAEThCA BiJ Oe3mocepentix Gpopm:
BUKOHAHHSI, IOTPHMAHHS Ta BUKOPUCTaHHs. Takok aBTOPCHKUI KOJIEKTHB JIA€ BiJl-
MOBI/THE BU3HAUCHHS 3aCTOCYBaHHs HOPM IpaBa — Iie ocobnnBa Gopma peanizaiii-
1 HOpM TipaBa KOMIIETEHTHUMH CY0’€KTaMH 3 BUPIIICHHS KOHKPETHOI CIIPaBH, SKa
Mae BiIagHuil Ta (a00) TBOPUO-OpraHi3yrounii Xxapakrep, 3A1HCHIOETLCS y BCTAHOB-
JICHOMY IPOLIEYPHOMY TIOPSIKY 1 3aBEpIIy€ETHCSI BUAAHHAM MIPABO3aCTOCOBHOTO
akta»'’. Tlpu 1bOMyY aBTOPU HE BH3HAYAIOThH CITIBBIJIHOIIECHHS JaHOTO TepPMiHA 3
TEPMIHOM «3aCTOCYBaHHS 3aKOHY», (DaKTUYHO 3MIIIYIOUH HOTO 13 3aCTOCYBaHHAM
Oy/b-SIKOTO HOPMATUBHO-IIPABOBOTO AKTa.
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B iHmoMy HaBYaJILHOMY TMOCIOHHMKY HWIETHCS HE MPO 3aCTOCYBAHHS HOPM
IpaBa, a PO 3aCTOCYBaHHS IIpaBa B LIJIOMY 1 3a3HAYa€THCS, L0 16 0cOOIUBA
¢dopma peamizanii MpaBOBHX HOpPM, SKa IOJIATAa€E B TOMY, IO yIOBHOBAXKCHA
mocajioBa 0coda Ha TiJICTaBi 3arajibHOI HOPMH IMpaBa BHIAE aKT 3aCTOCYBaHHS
mpaBa (Haka3, PO3MOPSIXKEHHS, MOCTA-HOBY, BHUPOK...), SIKUM IOLIMPIOE [il0
HOPMH Ha KOHKPETHY KUTTEBY CHTYAIliI0 i BU3HAYEHUX 0Ci6'®. V 11boMy BUMTAAKY
B3araji HEMae IOCIiZOBHOCTI y BUKOPUCTAHHI IOHATH «IIPaBO» 1 «HOPMHU
paBay.

VY nigpy4yHuKax 3 Teopii npaBa cuTyallisi Taka cama. Hanpukiaza, aBropu mij-
py4HHUKA 13 3arajbHOI Teopii Jep:kaBu Ta IpaBa 3a penakuiero M. IlBika i
O. IleTpummHa TakoX He BUKOPUCTOBYIOTh TEPMIH «3aCTOCYBAHHS 3aKOHY», HATO-
MICTh BEIyTh MOBY IIPO «3aCTOCYBaHHS HOPM IIpaBa» i BU3HAYAIOTh LI¢ SIBUIIE K
paBoBY GOPMY IiSUTEHOCTI YIIOBHOB2)KCHHX HA T€ OPraHiB JPIKaBH 1 MOCATOBUX
oci0 y peasizauii IpUMKCiB HOPM MIPaBa CTOCOBHO KOHKPETHUX JKUTTEBUX BUIMAJ-
KiB IIUISIXOM BHHECCHHS 1H/IMBIyaIbHO-KOHKPETHUX PIIICHB”.

Binb1 mmpoke BU3HAYCHHS TIPABO3aCTOCYBAHHS MICTHTHCS B IHIIOMY Iipyd-
HUKY 3 Teopii gepkaBu 1 mpasa. IIpaBo3acTocyBaHHsS — Lie BlIaJHOOPraHizyroda
JUSUTBHICTD KOMIIETEHTHHUX JICP’KABHUX OPraHiB 1 OCAI0BUX 0Ci0, [0 BUPAKAETh-
csl 'y TPOLEAYPHO-NIpOLeCyabHUX (OpMax, IMOJSArae B peamizaiii HpUIndIHUX
HOPM II[0/I0 KOHKPETHUX KUTTEBUX BHIIAJIKIB 1 KOHKPETHUX CYO €KTIB JUIs BUPI-
LIEHHS IOPUANYHOI CIIPABH, y Pe3yabTaTi YOro BUHUKAIOTh, 3MIHIOIOTHCS, TPUIIH-
HSIOTHCSI 200 B1JHOBIIIOIOTHCS IOPUANYHI IpaBa Ta I0PUAUUHI 000B’SI3KU CTOPIH Y
oUX crpasax. [Ipy IIbOMy HarojoHIyeThCs, IO MOHSTTS «IIPABO3aCTOCYBAHHS»
03Haua€ BUKOHAHHS HOPM IIpaBa B CyCIIUIBHOMY >KUTTI, @ TAKOX Te, IO NIPaBO3a-
CTOCYBaHHSI € 0COOJHBOIO, 200, SK iHKONM ii Ha3WBAaIOTh, CKIAIHON, (OPMOIO
peadnizaii HopMm mpaBa®.

Orxe, 1 B HaHOMY pa3i WAETHCS TPO TOTOXKHICTH MOHATh «BUKOHAHHS) i
«3aCTOCYBaHHSD», 3arajioM e ITPAaBO3aCTOCYBaHHS TAaKOXK 3BOJUTHCS 10 OCOOIMBOT
dopmu peanizawii HOpM Ipasa.

CrieriianpHi HAyKOBI JOCITIHKEHHS 3 IPOOJIEMH 3aCTOCYBaHHS 3aKOHY, HACK1JTb-
KU HaM BiZIOMO, TaKOX BiZICYTHI, Xoua poOOTH IIOAO0 [IPAaBO3aCTOCYBAHHS MyOIiKy-
BaJIMCS SIK Y JOPEBOJIOIIMHUI 1 paitHChbKHIA TIEPIOAN, TaK 1 CYYaCHUMH BITUHU3HS-
HUMH HAyKOBIISIMH.

e y 1900 poui xapkiBchkuii BueHuit M. I'peneckyn nmucas, 1o 34iiiCHEHHS
IIpaBa 3aBX U I YCIOM € Pe3yABTaTOM IIOKOPH HOMY 31 OOKY THX, KOMY BOHO aJipe-
coBane. [Tokopa npaBy — 1€ 1 € TOH €JUHUH NUIAX, 32 JOIMIOMOTOIO SIKOTO IPaBO
MOXKE MaTh TNpakTH4YHe 3iilcHeHHs. [IpaBo 3miHCHIOETBCS Yepe3 MOoKopy Homy
300Ky 'pOMaJsH, 1 [iei BUCHOBOK 3pO0JIeHHI aBTOPOM Ha IPOTHUBAry JOMiHYIOUO-
My Ha TOH Yac BYCHHIO, BiJIIOBITHO IO SKOTO IIPAaBO Ma€ BUPAXKECHHS BUKIIIOYHO
3aBIISKU TIPUMYCY Y1 HACHIBCTBY ..

Cepen BUEHHUX PaASHCHKOIO MEPIOLy CIiJ 3BEPHYTH yBary Ha MO3ULII0 pode-
copa I1. Henbaiina, sskuii CTBEpKYBaB, 110 3aCTOCOBYBATH HOPMH IIpaBa MOXYTh
HE TIIBKK TI0CAJ0BI 0cO0H, a i TPOMaJISIHH, XOua BOHH HE MOXKYTh BUAaBaTH 1HU-
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BiJlyaJIbHI aKTH 3aCTOCYBaHHS HOPM ITpaBa i MOBMHHI 3BEPTATUCS 10 KOMIIETEHT-
HHX JeP)KaBHUX OpraHis?.

Bonnouac C. AnekceeB BBaXaB, IO 332 CBOIM COIIaJbHIM 3MIiCTOM 3aCTOCY-
BaHHs TpaBa sBJIsg€ COOOK YIPABIIHCHKY AISUTBHICTH SK PI3HOBHUJ COIIaIbHOTO
yIpaBliHHs. 3aCTOCYBaHHS IIpaBa — Li¢ YIPaBIIiHHS CIELiali30BaHOIO XapaKkrepy,
IO CIPSMOBaHE Ha 3a0e3MeUeHHs] CyBOPOTO BTUIECHHS B XKHTTS 3arajbHUX IPO-
rpam, 110 3aKpilUIeH] B HOpMax mpasa®.

A, nanpuknazn, . J{ropsrin BU3Ha4aB 3aCTOCYBaHHS HOPM IIpaBa sIK 3IIHCHIO-
BaHy B CIICIIaJIbHO BU3HAYCHHUX 3aKOHOM (hOpMax JiepKaBHO-BIIIHY OpraHi3aiii-
HY JISUIBHICTh KOMIIETEHTHUX CyO’€KTIiB i3 BUAAHHS 1HIUBIAYalIbHO-KOHKPETHUX
MPABOBHUX TIPHUITHCIB,

VY 3B’43Ky 3 LIUM 3a3HAUUMO, 1110, XapaKTEePU3YIOUU JOCIIPKEHHS NpodieMu
npaBo3actocyBaHHs, H. ATamMaHoBa Big3Haumia KiJibKa IMiJAXOIIB LIOIO MOHSTTS
«3aCTOCYBAaHHSI IIPaBay: OJHI MiJ UM PO3yMIiIOTh BIaHy OpraHi3ylouy AisUIbHICTh
KOMIIETCHTHHX OpPTraHiB 1 0ci0 CTOCOBHO 3a0e3IeUeHHs peasi3alil IOpUINIHIX
HOPM; JIpyTi — croci0 opraHi3aiiii 31iHCHEHHS TIPAaBOBUX HOPM, CBOEpIJIHE «Iiepe-
TBOPEHHS Yy JKUTTS» iX BUMOT; TpeTi — ¢opMy peanizauii mpasa, e pe3yabrar
MOJISITa€ B TIPUHHATTI yNPaBIiHCHKHUX PillleHb, YETBEPTI — BIAJHY OpraHi3alliro
BCBHOTO CYCHIILHOTO MOPSIAKY, @ TAKOXK BIIHOCHH Cy0’€KTiB, sIKi OEpyTh y4acTb y
comianbHOMY XUTTI. [IpoTe, Ha ii JyMKY, OLIBII MOMUPEHUM € CIIeIiabHO-FOPH-
JIUYHUH TIX11, B SKOMY TIPABO3aCTOCOBHA JIisJIbHICTh BU3HAYAETHCS K BJIa{HA Ta
OpraHi3yro4a JisuIbHICTh KOMIETCHTHHX JICP/KaBHIX OPTaHiB CTOCOBHO MPUHHSTTS
IHINBI Ty aTbHO-KOHKPETHAX PO3IOPSIKEHD TOIIO>,

V¥ 3B’3Ky 3 UM IpuBepTae 10 cebe yBary Touka 3opy . bouaposa, sikuii
HAaroJIoNIye Ha MoTpedi po3pi3HEHHS MOHATH «IPaBO3aCTOCYBAHHS, «3aCTOCYBaH-
HSI HOPM IIPaBa» Ta «IPaBO3aCTOCOBHA JisIbHICTHY». TepMiH «IIpaBo3acToCyBaH-
Hs» BiH TIPOIIOHYE BXKUBATH JUI MO3HAYCHHS Crenn(idaoi hopmu mpaBopeaiza-
i, MOB’s3aHOi 3 peai3alli€r0 BIaJHOT KOMIIETEHIIIT; «3aCTOCYBaHHS HOPM
npaBa» — JUIsl IO3HA4YCHHS BUIIAJIKIB IIOBHOI peai3arii HOpMH B aKTi 3aCTOCYBaH-
HS; a BUIAJKHU, SKI MOTPEOYIOTh MOCHIJOBHOTO 3JIHCHEHHS YHCICHHUX AaKTiB
3aCTOCYBaHHS HOPM IIpaBa, Ta MoeTarHo B‘{I/IHI'OBaHi B paMKaXx aKTy 3aCTOCYBaHHS
[PaBOBOI HOPMH [ii — IO3HAYaTH TEPMIHOM «IIPABO3aCTOCOBHA iSUTBHICTBNC.
BonHovac TepMiH «3acTOCYBaHHS 3aKOHY» B JHCEPTAI[lITHOMY JTOCIIIPKeHHI 3ra-
JIAHOTO aBTOpa He HaOyB BiIOOPaXKEHHS.

M. I'natrok 3a3Havae, M0 MPAaBO3aCTOCYBaHHS MOPST 3 TAKUMH (hOpMaMH pea-
mizamii mpapa, SIK JOTPHMAaHHs, BHKOHAHHS I BHKOPHCTaHHS IIPABOBHX HOPM,
OB’ si3aHe 3 peatizalliero npasa i sBisie coboro i crienudivnuii Bua. Haromormye,
10 MPaBO3aCTOCYBAHHS KOMIUICKCHO MOEAHYE B o0l iHIII opmu npaBopealiza-
i, 0 CBIAYMUTH PO HOTO KITFOUOBE MOJIOKCHHS B 3arajlbHOMY MEXaHi3Mi IIpaBo-
peanizanii Ta WOro JAep)KaBHO-BIAJHUI XapakTep, MOXKIHMBICTh BHUKOPUCTAHHS
cucTeMHU 3aco0iB 1 CIOCO0IB 3 MeTON 3a0e3IeUeHHs MPAaBOMIPHOI MOBEAIHKU.
3arajoM aBTOp pO3IISAAE MPABO3aCTOCYBAHHS K KOMIUICKCHY, A€PyKaBHO-BIIa/IHY,
YIPABIIHCBKY, TBOPUY AiSUIbHICTb, 311HICHIOBaHY Y BCTAHOBJIEHHX 3aKOHOM IPOIie-
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IOypHUX 1 porecyanbHuX (Gopmax, sika MOKIMKaHa 3a0e3NeYnTH aapecaram mpa-
BOBHX HOPM MOXJIMBICTH peai3alii HaJeXHUX IM MpaB 1 MOKJIAJIEHUX HA HUX
I0pUINYHIX 000B’s13KiB*. TepMiH «3aCTOCYBaHHs 3aKOHY» Liell aBTOp y AUCepTa-
LHIHHOMY JOCIIJDKEHHI TaKOXK HE BUKOPHUCTOBYE.

O. JloHUCHKO TaKOX BU3HAua€ [IPaBO3acTOCYBaHHS K OQHY i3 (GopM peaiza-
1ii pa-Ba, sKa Ma€ AEPHKaBHO-BIAJHUN OpraHi3ylounii Xapakrep, KOMIIE " TEHTHU-
MH AEpXKABHUMHU OpraHaMH Ta YIIOBHOBKCHUMH AEPKABOIO 0CO0aMH, CIIPSIMOBa-
Hy Ha 3MiHY, IPUNUHEHHs 00 BUHUKHEHHS IPABOBUX BIIHOCHH IUISIXOM BUJIAHHS
IH/IMBIlyaIbHUX aKTiB 3aCTOCYBaHHS MPABOBMX HOPM Y INEBHUX (popmax, Ta Ha
KOHKPETH3AI[I0 MIPa—"BOBOTO PETYJIFOBAHHS i OXOPOHY CYCIUIBHHUX BiHOCHH. BiH,
SIK 1 Ha3BaHI BUIIE aBTOPH, TEPMiH «3aCTOCYBaHHS 3aKOHY» TaKOX HE BHKOPHCTO-
BY€, OJIHAK, PO3KPUBAIOYN O3HAKH TIOHATTS «3aCTOCYBaHHS HOPM IpaBay, 3a3Ha-
9ae, IO NPaBO3aCTOCYBAaHHS BOJHOYAC € I peasri3alli€lo 3aKOHOMABCTBA y MIPaBO-
BiJTHOCHHAX. AJ)KE€ BOHO 3MiHIO€ Ti UM 1HIII MPAaBOBIIHOCHHH, a TAKOXK KOHKpE-
TH3Y€ IOpHINYHI TpaBa Ta 000B’SI3KK Cy0’ €KTIB MPABOBITHOCHH?.

Otke, MOXKHA KOHCTaTyBaTH, 1110 B TeOpil IIpaBa MOHATTS «3aCTOCYBaHHS 3aK0-
Hy» SIK CAMOCTIMHUI IIpeAMET CHeLialbHO A0Ci He AOCIIKYBAIoCs, a BIATAaK He
BU3HAYEHHUM 3aJIMIIAETHCS TEPMiH, SIKHH MTO3HAYa€ AaHe MOHATTA, Y 3B’ 3Ky 3 YUM
ICHy€ HEOOXIJHICTh BHU3HAYMTH METOAOJIOTIYHUI MiAXiA 0 TEPMiHOIOTIYHOTO
BU3HAYEHHS MOHSTTS «3aCTOCYBAHHS 3aKOHY».

BucnoBku. 1. FOpuanmana mpakTuka KOPUCTYETHCS TOHSATTSIM «3aCTOCYBaHHS
3aKOHY», SIKe, OJJHAK, HE Ma€ CBOTO OJJHO3HAYHOTO PO3YMIHHS 1 B PI3HHX MPABOBUX
aktax (irypye mopsia 3 iHITUMU ONU3BKUMH 32 3HAYEHHSM MOHATTAMH. 2. Taka
CUTYyallisl 3yMOBIICHA THM, 1110 IIOHATTS «3aCTOCYBaHHS 3aKOHY» HE 3HAHIIIO CBOro
YiTKOI'O TEPMiHOJIOTIYHOIO BU3HAUCHHS B HAYKOBiH JiTeparypi. Yepes Lie BigcyTHI
creliajlbHi JOCTI/PKEHHS 1aHOTO MOHSTTS, 110 030aBIlsie IOPUIUYHY IPAKTUKY
BiITIOBIZTHOTO HAYKOBOTO OPi€HTHPY. 3. be3 UiTKOro MOHATTS «3aCTOCYBaHHS 3aKO-
HY» CKJIaJa€ThCs CyNepewsinBa Ta 0e3CUCTEMHA TPAKTHKA IIPaBOBOTO PETyNIIOBaH-
Hsl CYCHIUIBHHUX BIJIHOCHH, 1110 aKTyasi3ye HeOoOXiIHICTh HAYKOBOT pO3POOKH JIaHO-
TO MOHSATTS SIK CKJIaJOBOI MPOLIECY MPABOBOTO PETYTIOBaHHS.
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Teptiuk Maksym. Application of law: towards the problem of terminological
definition of the concept

The article, dedicated to the issue of law application in Ukraine, examines the
pressing question of the quality of legal regulation. It emphasizes the importance of not
only developing and adopting quality laws but also their proper application in
practice, which is key to the effectiveness of the legal system. The article highlights that
correct application of laws can compensate for certain deficiencies, while improper
application can undermine their legal significance.

Attention is drawn to the absence of specialized scientific research on the issue of
law application, although the problem of legal application has long been a subject of
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study in legal science. The article cites works of scholars who have researched this
issue at various stages.

The main goal of the article is to illuminate the issue of the absence of a clear and
unambiguous understanding of the concept of «application of the lawy in the scientific
community. The authors argue the necessity of clarifying the methodological aspects of
developing and formulating this concept.

The article analyzes the broad use of the term «application of the law» in legal
practice, particularly in the context of the Criminal Procedure Code of Ukraine, as
well as in court decisions, scientific-practical commentaries, and methodological
recommendations. Special attention is given to the analysis of cases of applying legal
norms, raising questions about the differences between the concepts of «application of
the lawy and «application of a legal normpy.

Considering the use of the term «application of the law» in general explanatory
dictionaries and specialized literature, the authors note its absence in legal
terminological dictionaries and legal encyclopedias. Examples are provided from
educational and scientific literature, where the concept of «application of the law» also
has not received adequate representation.

The author concludes that in legal theory, the concept of «application of the law»
as an independent subject of study does not yet exist. He emphasizes the urgent need
for a scientific analysis of this concept as a component of the legal regulation process,
which can help solve problems in legal practice and contribute to improving the legal
regulation of social relations in Ukraine.

Key words: law, legal activity, operation of law, application of law, legal norm.
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3ABE3MNEYEHHS BIOWKOAYBAHHS LWKOAM,
3ANOMIAHOI NICOBOMY ®OHAY YKPATHU BHACTIAOK
3BPOMHOI ArPECIi POCIICbKOT ®EOEPALI,
TA BIQHOBJIEHHS NICIB
SIK NPIOPUTETW OEPXABHOI NICOBOI NONITUKU

V' ecmammi Oocnidoicyemoes 3abe3neuenus GIOWKOOYBAHHA WKOOU, 3AN00IAHOL
nicosomy @ondy Vrpainu enacniook 30pounoi azpecii pociiicokoi gpedepayii, ma 6io-
HOBJIeHHs JIICI6 K npiopumemu 0epiucasHoi 1icosoi nonimuku. Aémop 3asnauae, wjo
pociticoka 36potiHa azpecis npomu Ykpainu 3a60a1a wKkoou maiidice mpemuni yKpain-
cokux aicie. [lpiopumemamu 0eporcanol 1ico6oi norimuxu € 3a6e3neuenns 8IouKo0y-
BAHH WKOOU, 3aNn00isAHoi nicogomy Gondy Ykpainu enacniook 36potinoi azpecii pociii-
cbroi ghedepayii, ma eionosnenns nicie. Obuucienns yici wkoou nompebye epaxyea-
HA KOHYenyii eKoCUucmemMHux nociye, wjo Haoaiomvcsa nicamu. [epocasa-azpecopka
30008 ’a3aHA NOBHOW MIpOI0 GIOWKOOYEAMU WKOOY, 3aN00iAHY 1ico8omy (HOoHOY
Vrpainu 3o0xkpema ma ykpaincokomy 006KiNI0O 3a2anom.

Knruosi cnosa: 30poiina azpecis, i0WK0OY8AHHI WKOOU,; WKOOd, 3aN00IAHA NiCO-
6omy ¢hondy Yrpainu, 6ionosnenns nicis, depocasna aicoéa norimuxa.

Kovtun Dmytro. Ensuring Compensation for Damage Caused to the Forest
Fund of Ukraine in Connection with the Armed Aggression of the Russian
Federation and Forest Restoration as Priorities of the State Forest Policy

The article examines the provision of compensation for the damage caused to the
forest fund of Ukraine in connection with the armed aggression of the Russian Federation,
and the restoration of forests as priorities of the state forest policy. The author notes that
the armed aggression of the Russian Federation against Ukraine caused damage to
almost a third of Ukrainian forests. The priorities of the state forest policy are ensuring
compensation for the damage caused to the forest fund of Ukraine in connection with the
armed aggression of the Russian Federation, and restoration of forests. Calculating this
damage requires taking into account the concept of ecosystem services provided by
forests. The aggressor state is obliged to fully compensate for the damage caused to the
forest fund of Ukraine in particular and the Ukrainian environment in general.

Key words: armed aggression, compensation for damage; damage caused to the
forest fund of Ukraine, forest restoration; state forest policy.
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