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Y emammi posensoaromecs cyuacui mpancghopmayii KiacuuHux noenidie Ha npo-
6nemu peanizayii npasa, 30kpema maky toeo gopmy, sik dompumannsi. IIpedmemom
aHanizy € npayi sx GIMYU3HAHUX, Max i 3apyoiocnuux asmopis. Takooic docnioxncyemopes
Nnpaso3acmoco8HA NPAKMUKA MINCHAPOOHUX THCMUmMyYitl, 30Kpema mux, aKi Maoms
cy008y wpucouryito. Ocobnusuil akyerm 3poonenull Ha po3esiol NUMaHb, N0 SI3aHUxX
3 QOMPUMAHHAM HOPM NPAA 8 YMOBAX BOEHHO2O0 CIAHY.

Kniouogi cnosa: peanizayis npasa, 0ompumants HOpmM npasa, abcoromui ma 6io-
HOCHI NPABoGIOHOCUH.

Bohinich Oleg. Observance of legal norms: classical and post-classical
approaches under martial law

The article examines modern transformations of classical views on the problems of
law enforcement, in particular, its form as compliance. The subject of analysis is the
work of both domestic and foreign authors. The law enforcement practice of
international institutions, in particular those with judicial jurisdiction, is also studied.
Special emphasis is placed on consideration of issues related to the observance of legal
norms in conditions of martial law.

Keywords: implementation of law, compliance with legal norms, absolute and
relative legal relations.

Beryn. [ToHsTTS «peainizaliisi mpaBay sK pOIOBE OXOIUIFOE TaKi HOro pi3HOBH-
M, SIK TOTPUMAHHS1, BAKOHAHHS, BUKOPUCTAHHS, 3aCTOCYBaHHs. MeToro i€l cTar-
Ti € JocHiKeHHs Takoi (hopMmu pearizallii npasa, sk gorpuManHs. Ha o temy
BHCIIOBJTIOBAIOCH YMMAJIO HAYKOBIIB, MpaIli SKAX CTAHOBISATH (PYHIaMEHT Kia-
CHYHHMX TNODIAIB Ha O3Ha4YeHy NpoOieMaTHKy. BomHouac po3BHTOK IpaBOBOT
HayKHl 3YMOBHB IIOSIBY aJIbTCPHAaTHBHUX HOFHﬂ}IiB, 10 JOMNOBHIOKTH YCTAJICHY
kaptuHy. Ha BinmMiHy Bil KJIacHuHHX GOpM pO3IISIY JOTPHMAHHS HOPM MpaB sIK
MACMBHOT MOBEAIHKH, MPOTIOHYIOTHCS HOBI MiAXOIH, /i€ JOTPUMAHHS JTOCIIIKY-
eTbes y (hopmati akTUBHUX JIil. OCOOMMBICTIO IIMX IMiXO/IB BUCTYIATUMYTh CIIe-
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1u(iYHI YMOBU BOEHHOI'O CTaHy, KOJIH KJIACUYHI MiAX0au J10 Takoi opMu peati-
3aii mpasa, sIK JIOTPUMaHHsI 3a3HAI0Th CBOET TpaHcdopmartii Ta Moaudikarrii.

O Jiteparypu. B 0ocHOBY HayKOBHX JOCTIDKEHb 3a3Ha4eHOI mpodnema-
THUKHU TOKJIAJCHO Tpalli HAyKOBIIB, sIKi JOTPUMYBAIHCh KIACHYHOI MapajurMH.
BonHovac 3’sIBHIMCH Tpalli, SKi XapaKTEpPHU3YHOThCsS HOBEII3AIIEI0 KIACHYHHX
nigxonis. [1paBaa, ciia 3ayBauTH, KUIBKICTh TAKUX JOCIHIJHHUKIB € 11 3aMaJolo,
06 copmyBaTH OKpeMUil KOHIIENT. BomHOYAaC cepejt mepimx — Taki BITYU3HSAHI
aBropu, sik [1. O. Hexbaiino, I1. M. Pa6inoBuy, M. 1. Ko3ro0pa, B. B. Koneiiunkos,
3apyOikHi — JI. Pa3, A. Pocc. Takox 10 mpoOieMaTuky po3poOisuid CydacHi
ykpaincbki HaykoBii — P. FO. Tonosuak, O. B. Jlerka, 3. O. [Toropenosa, iHo3eMHI
—T. P. Taiinep, /1. bpaiitseiir. [lepexin ocTaHHIMH aBTOpaMU B OKPEMHX IIMTaHHAX
BiJl KJIACHYHOI MapaJuTrMH A0 MOCTKIACHYHOI 3yMOBJIEHHI HE B OCTAHHIO Yepry
HOBMIMH BHKJIHMKaMH PO3BUTKY COLIyMy, 30KpeMa MOB’sS3aHUMH 3 aKTHBI3ali€lo
MIOLIYKY JOJAaTKOBHX MEXaHI3MIiB YIOCKOHAJEHHS IPAaBOBOTO PETYITIOBAHHSI
cycniibHUX BigHOCHH. OcTaHHE OCOOJMMBO aKTYaJbHO JUJIsl CHTYalliil, KOJIU CycC-
MIBCTBO TepedyBac B €KCTPEMAIbHUX YMOBAaX CBOTO iCHYBaHHS, BHUKIMKAHUX
TaKUMH HaJ3BUYaHHUMU TOMISIMH, SIK TEXHOTEHHI KaTacTpo(u, BOEHHI Aii TOIIO.

IocTanoBka mpo6aemu. CydacHi CyCIUTbHI BITHOCHHH 3a3HAIOTH CYTTEBOI
BOJIATHIIBHOCTI, Y 3B’SI3Ky 3 UMM II0CTa€ MpoOJIeMa HAJIEKHOTO PETyTIOBaHHS
CYCIIUTBHUX BITHOCHH Y KOHTEKCTI JTOCATHEHHS METH TaKOTO PETY/IIOBaHHS depes
BiNOBIiIHI (hopMHu peartizaliii mpaBa, 30KpeMa 3a MOCePEeIHUIITBA TaKol (POPMH, SIK
JIOTPUMaHHSL.

MeTo10 T0CTiAKEHHSI € MOITYK HOBHX MEXaHI3MiB TOTPHMaHHS K (HOpMH
peadnizauii npasa, 1o BigOyBa€eThCs, 30KpeMa, B YMOBaxX BOEHHOTO CTaHy. Y SIKO-
CTi METOMOJOTIYHUX 3acaj] JOCITIKCHHS IIPOIOHYETHCS 3aCTOCYBaHHS TaKUX
METOIB: JIaJCKTUYHUH, POpPMaTbHO-JIOTIUYHUI, MOPIBHSUIBHO-TIPABOBHIA, COIII0-
JIOTTYHHH.

Bukian ocHoBHOro marepianay. Y Teopii jJepkaBH 1 IpaBa JOTPUMaHHS
(nomepxaHHs) TpaAULIHHO BU3HAUa€ThCA K MacHBHa (opma peamizauii HOpM
paBa, 10 MOJATAaE B YTPHUMaHHI Cy0 €KTIiB BiJl BUMHEHHS 3a00pOHEHHUX 3aKOHOM
niif. ¥ mexax ki1acuuHol koHuenuii ¢popm peanizauii mpaBa JOTpUMaHHS IPOTH-
CTaBJIETHCS aKTHBHUM (pOpMaM — BUKOHAHHIO IOPUINYHUX OOOB’SI3KIB Ta BHKO-
pHUCTaHHIO Cy0’€KTMBHUX IIPaB, TOHI SIK 3aCTOCYBAHHS NpaBa PO3IIANAETHCS 5K
OKpeMa BJIaJHO-IIPOLECYalIbHA AisUIbHICTh KOMIETCHTHUX OpPIaHiB.

Tak, Ha qymky O. B. Jlerkoi, sika 3a CBOiM 3MICTOM € TPaIUIIIMHOO /IS TEOPii
JeprkaBH 1 paBsa, i JOTPUMAHHIM (TOAEPIKaHHSAM) HOPM IIPaBa po3yMilOTh TaKy
(dhopmy peanizailii HOpM TpaBa, 3a sIKOT Cy0’€KT He BUMHSIE JIiH, 3a00pOHEHUX TIPH-
nucamu npasa. [Ipu morpumanHi (momep)kaHHI) MPAaBOBUX HOPM IOBEAiHKA
cy0’€eKTa y3TroKy€eThCsl 3 HOPMaMH-3a00pOHAMH, TOOTO peai3yroThes 3a00pOHHI
HOpMH TpaBa. Y 3a00pOHaxX BKa3yeThCs HeOakaHa JJIsl CYCIUIbCTBA M JEpiKaBU
roBe/iHKa. 3a00pOHHI HOPMH MOXYTh IpAMO He (opmyitoBary 3a00poHy, aie
BOHA JIOTIYHO BHIUIMBAE 31 3MICTy HOPMH: SIKIIO B CAHKIT HOPMH BCTAHOBJICHO
IOPUJIMYHO HETaTHBHI HACHiJKW, TO Taki Jii 3a00pOHEHI 3aKOHO/IABIIEM.
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JoTrpuManHs (IoAEpkKAHHS) HOPM IIpaBa 3AIHCHIOETHCS MACHBHOIO MOBEAIHKOIO
cy0’€eKTIiB: BOHH HE YHHSITH JIiil, 3a00pOHEHUX HOpMaMH TIpaBa, i B TaKUi Crocio
JIONIEPIKYIOTHCS TPABOBUX 3a00pOH'.

Bopnnouac y cyuacHill ykpaiHChKill HayLli Aeaii YiTKile IPOCTEXY€EThCS Mif-
X1J1, 3riJTHO 3 SIKUM JIOTPUMaHHS — 11e (hopma peatizaliii HopM Mpaga, 0 BKIHYAE
SIK yTPUMaHHS BiJ 3a00pOHEHUX Iill, Tak 1 aKTUBHY IOBEIIHKY, CIPSIMOBaHY Ha
MIATPUMAHHS TIPABOMOPSIJIKY Ta 3aM00IraHHsI TPABOMOPYILICHHSIM.

ITpuknagom Takoro migxomy Moxe ciayrysatu crartst P. 1O. TonoBuakxa
«OOTpyHTYBaHHSI IPABOMIPHOT MOBEIIIHKH 0COOH SIK TapaHTii Oe3IeKH Ta MiTiCHO-
CTi JIep KaBm», e I aKTHBHOKO IPABOMIPHOO NMOBE/IIHKOK PO3YMIETHCS IOBE/IiH-
Ka JIFOJIMHH, sIKa YiTKO BiIMOBIIa€ BAMOraM 3aKOHOJIaBCTBA Ta MPaBOBUX HOPM. Lle
03HaYae, 10 BOHA (JIFOJIMHA) BUKOHYE CBOI 00OB’SI3KH, peasi3ye MmpaBa Ta J0TPHU-
MYETBCSI BCTAHOBIICHUX IIPABUII, HE MOPYIIYIOYH 3aKoHIB. Taka MoBe/iHKa CIIpusie
cTaliIbHOCTI Ta MOPSIIKY B CYCIIJIbCTBI. AKTHBHA MPaBOMipHA MOBEIHKA peai-
3y€Thbesl B pi3HUX (popMax, HAMPUKIIAJ, JOTPUMAHHI 3aKOHIB, CYCIiIbHO KOPUCHIH
JUSUTBHOCTI, TPOMAJICHKIH aKTHBHOCTI. AKTHBHA TPaBOMIpHA MOBE/IIHKA BiPi3HsI-
€ThCS BiJI TACHBHOI THM, L0 BKIIFOUA€ aKTUBHI JIii, CIIPSMOBaHI Ha JOTPUMAaHHS |
MITPUMKY 3aKOHOJABCTBa’,

OmnocepeaxoBaHo el BUCHOBOK MiATBEPDKYEThCs y cTarTi 3. O. [Toropenosoi
«HopmotBopua nisnbHicTh [Ipesnnenta Ykpainu sk mpasosa (opMa peanizarii
HOPMOTBOPYMX TTOBHOBaYKEHBY. TaK, y TOCIIKEHHI HOPMOTBOPYOT ISUTBHOCTI SIK
paBoBOi (hopMu peasnizailii moBHOBaXkeHb [Ipe3uieHTa HAaroJIoIIyEThCS Ha HE00-
X1THOCTI 3A1MCHEHHs BIAJHUX Xill y mpouecyaibHii ¢opmi Ta BiANOBIAHO 10
KOHCTHUTYIIHHOTO IMIIEpaTUBY «JIiSITH Ha IiJICTaBi, B MEXKaX MMOBHOBKCHb Ta Y
croci6...» (cr. 19 Koncruryuii Ykpainu)®. Tyt norpumanss sik popma pearizanii
IIpaBa BUCTYIIA€ HE SIK IACHBHI JIii YIIOBHOBa)KEHOTO Cy0 €KTa MyOIIiYHOI BIIaIH, a
SIK aKTUBHHUI CTaHAapT HOro HAJICKHOTO crocoly AisuibHOCTI (BIAMOBIIHI Mpolie-
IYyPH, KOHTPOIIb, CTQAIHHICTh TOLIO).

OTxe, HasIBHI JIBa PI3HUX METOJOJOTIYHUX MIJAXOIU 10 3’sICyBaHHS MIPaBOBOI
Ipupoax Takoi popMu peaitizalii npasa, gk JoTpuManHs. Ha Hamy nymky, nounio-
HY aHTHMHOMIO CIIiJI BUPIIIYBAaTH 3 3aJIy4CHHSIM TaKHX MPABOBUX MOHSATh, SIK a0CO-
JIIOTHI Ta BiAHOCHI NIPaBOBIJHOCHHH.

VY rteopii npaBa aOCOJIOTHI Ta BiJIHOCHI NMPAaBOBIIHOCHHHU KJIACH(DIKYIOThCS 32
KOJIOM 3000B’s13aHHX 0Ci0 1 XapaKTepOM FOPUIANYHOTO 3B’ SI3KY MK cy0’ekTamu. 3a
YCTaJIEHOIO JyMKOIO HAyKOBI[iB, aOCOIOTHI PAaBOBITHOCHHH XapaKTePHU3YIOThCS
THM, IO Cy0’€KTHMBHOMY IIPaBy YIOBHOBa)KEHOI 0COOM KOPECIIOHIY€ 3arabHUN
000B’s130K HEBH3HAYCHOTO KOJIa 0Ci0 yTpUMYyBATHCS Bix Horo mopymreHHs. Taka
KOHCTPYKIIisl 3yMOBIIFO€ JIOMiHYBaHHS IOTPUMaHHS HOPM IpaBa sik GopMu iX pea-
mizanii. Ha BinmiHy Bin aOCONIOTHUX, BIZHOCHI MPaBOBIJHOCHUHH XapaKTepU3y-
FOTHCS YITKOK BH3HAYCHICTIO Cy0’€KTIB Ta KOPECIOHIYIOUYHX MpaB i 000B’sSI3KiB.
VY knacu4Hil JOKTPUHI BOHU TPAAMILIHHO ACOLIIOIOTHCS 3 AKTUBHO MOBEIHKOO
OopKHUKA (TIepeaTH MaifHO, BAKOHATH POOOTY, CILIATHTH KOILITH), IO BiAMOBIIa€E
takid ¢opmi peaiizaiii npaBa, sk BUKOHaHHs. BomHodac, sIK 3a3HA4Yasoch, IS
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HapagurMa 3a3Hae€ IEeBHUX 3MiH y Oik 301IbIIeHHs (DYHKIIOHAIBHOTO HAIOBHEHHS
3MICTy JOTPHMAHHS IIUISIXOM 3aJIy9€HHsI aKTHBHOTO KOMITOHEHTY y HOTO JIifO.

Ie#l BHCHOBOK MOXKHA IIPOUIIOCTPYBAaTH Ha NPHUKJIAAI JOTPUMAHHS TAKOTO
MOJITHYHOTO MpaBa IPOMAJISH, SIK IPABO Ha MPOBEJCHHS PI3HUX MyOIIYHUX 3aX0-
niB. Tak, BianoBigHo 1o cT. 39 KoHcruTynil YkpaiHu rpoMajisiHi MaroTh MPaBO
30uparucs MUPHO, Oe3 30poi 1 MPOBOAUTH 300pH, MITUHIH, IOXOAHU 1 JEMOHCTpa-
i1, PO MPOBEICHHS SIKMX 3aBYACHO CIOBIIAIOTHCS OPTaHW BUKOHABYOI BIIaJN YU
OpraHu MicLIeBOro caMmoBpsayBaHHs. Lle mpaBo MoxHa ineHTU(iKyBaTH sIK abco-
JIIOTHE TPaBO I'POMAJSIH, SIKe BOHU MOXYTH 3IIMCHIOBATH NPH IOTPUMAaHHI IEeB-
HUX, BU3HAUCHUX 3aKOHOM YMOB. Y BUIAJKY ITPOBEACHHS KOHKPETHOT IEMOHCTpPa-
1ii e abCOMIOTHE MPaBO i BiAMOBITHO aOCONIIOTHI MIPaBOBITHOCHHH TpaHC(HOPMY-
FOThCS Y BITHOCHI MPABOBIJTHOCUHH, JI¢ TICBHUM OPraHi3aTopaM sIK YIOBHOBaXke-
HUM cy0’€KTaM Takoro 3aXofy IpPOTUCTOITh 3000B’s3aHa 0c00a y BUIVIAII KOH-
KPETHOTO MiAPO3ILTY TOMIIil, 3aBIaHHIM sIKOi Oyae 3a0e3MeYnTH JOTPUMAHHS
TaKoro MmyOJIIYHOTO MpaBa, K MPOBEICHHS JeMOHCTpallii. 3a3Ha4yeHe JOTPUMAHHS
noJIraTuMe B 000B 513Ky 3 IXHBOT0 OOKY YTPHMYBATHCH BiJl YINHEHHSI MTEPEIIKOL
y TPOBEIECHHI IbOTO 3aXoxy, TOOTO y 3AilficHeHHI macuBHUX Aid. BoxHowac y
BHUITAJIKy MOPYIICHHS IpaBa Ha MPOBEJCHHS JEMOHCTpalii 3 00Ky TpeTix ocid
MOJIIEHUCHKI MiAPO3AN OynyTh 3000B’s13aHI BAMHUTH aKTHUBHI Jii /i 3a0e3re-
YeHHs peaji3alil BKa3aHOIO MOJNITUYHOIO IpaBa IpoMajsH. [Hakiie Kaxydd,
JOTpUMaHHs K (opma peasizarii mpasa (B IbOMY BUIIJIKy [IpaBa Ha JEMOHCTpa-
11iF0), OKpiM 3a00pOHM YMHHUTH TIEPEIIKOIN TAaKOMY TIpaBy, BOAHOUYAC nependavae
AKTHBHI JIi1 y BUIAJKy HOTro MopyieHHs 3 00Ky TpeTix oci6. ToOTo MeTa peariza-
1ii mpaBa He MOXe OyTH JOCSTHYTa TUIBKH LIJISIXOM YTPUMAaHHS BiJl HEBHUX 3a00-
POHEHHX Jiif, a #f moTpedye 31ifiCHEHHS aKTHBHUX JIiif yIOBHOBaKCHHX Cy0’€KTIB.

OTxe, MPaBOMIPHUM € BUCHOBOK, IO ISl A0COJTFOTHUX TIPABOBIIHOCHH JIOMiHY-
FOUYMM 3MICTOM JOTPUMAaHHS € TIaCHBHI [ii, a JUIs BIJHOCHUX — IACHUBHI MOpsA 3
aKTUBHUMH. [IpudoMy Uit aOCONIOTHHX NPABOBITHOCHH TaKOX XapaKTEPHUM €
3I1ICHEHHS aKTHBHUX J1iH, ajie B MEHIIOMY 00CsI31, HIK /1JIst BITHOCHUX. Y HAlIOMY
MIPUKIIA]Ii CTOCOBHO a0COIIOTHOTO IpaBa IPOMaJIsIH Ha MTPOBENICHHSI ITyOTIYHIX 3aX0-
JIB Y MEXaX, BA3HAUCHUX 3aKOHOM, TAKUMH aKTUBHUMH JTisIMHU 3 OOKY JiepkaBu Oyrie
IpaBOBa IIPOCBITA, IIPABOBE BHXOBAHHS WICHIB IPOMASHCHKOTO CYyCIILUIBCTBA Ha
IIpeIMET TIOBaru 10 BUOOPY OKPEMHUX COLIaIbHHUX TPYIl Ha TIPOBEACHHS TaKHX 3aX0-
JiB, III0 YHEMOXJIMBIIIOBATUME 200 3MEHIIYBaTUME PH3UK IX MOPYLIECHHS.

Tox MOXEMO KOHCTATyBaTH PO3IIMPEHHS 3MiCTy Takoi ¢opmu peasizarii
npaBa, sIK JOTPHMaHHsS 3 TaKOTO Pi3HOBHUIY Mil, SIK ITACHBHI IO aKTUBHUX Hiil.
3a3HaYeHU BHCHOBOK HAaOyB MIATBEPIKCHHS Yy MpalsiX OKPEeMHX 3apyOiKHUX
aBTOPIB 1 MPAKTHLI AISTIBHOCTI PI3HUX MIKHAPOTHUX 1HCTUTYLIH, BKJIIOYAIOUH Ti,
SIKi MAIOTh CY/IOBY FOPHCIUKIIIO.

30Kkpema, 3a3HaueHe CTOCYETHCS MEPEAyCiM PAaBOBUX O0OB’SI3KIB JICPIKABH Y
cdepi 3abe3nedeHHs Npas JIIOAUHYU. SIK HaronouyBaaocs, y KilacuuHiil Teopii pea-
Ji3arii mpasa JOTPUMaHHS TPAIUIIHHO TIIYMauMIIOCh SIK TTACUBHE YTPUMaHHS BiJ
3a00pOHEHHUX i, XapaKkTepHe NepenyciM Uit 3a00pOHHUX HOpM. Takuid minxin,



178 ITPABOBA IEP>KABA e Bunyck 37

K OyJI0 BCTAaHOBIICHO, PELyKy€ 3MICT IIPaBOMIPHOI IOBEIIHKH 0 HEBTPYUYaHHS Ta
HE BPaxOBY€ Cy4acHy €BOJIOLII0 MOIIANIB Ha Ifo mpobinemaruky. Haromicts
Cy4acHi MI>KHapOAHO-TIPaBOBi KOHLENLi1 (OPMYIOTh aKTHUBHY MOAENIb JOTPUMaH-
Hf, 3a 5IKOI CyO’eKT 3000B’sI3aHUI He JMIIe HE NOPYLIyBaTH MPaBo, a i BAKUBATU
3axO0JIiB JJIs1 3a100IraHHs HOTo MOPYIICHHIO IHIMMHE ocobamu. OJHAa 3 KOHIICTIIIH
Mae Ha3By respect and ensure respect («IOBaxaTH Ta 3a0e3l1euyBaTu IOBAry») sIK
(bopMa akTHBHOTO TOTPUMAaHHS IpaBa.

Hanpuknan, y crarri K. Jepmanna i X. CeppanbBo «ChinbHa crarts |
JKeHeBCHKMX KOHBEHI[IH Ta 00OB’S30K 3armo0iraTd MOPYLIICHHSIM MiXHAPOIHOTO
TYMaHITapHOTO IpaBay OOIPyHTOBaHO, 10 (opmyna respect and ensure respect
O3HaYa€ He JIUIIE BIACHE JOTPHMAHHS IEPKaBOIO HOPM MIKHAPOZHOTO T'yMaHi-
TapHOTO TIpaBa, a i MO3UTUBHHUNA 00OB’SI30K aKTUBHO 3aro0iraTé MOPYLICHHSIM 3
00Ky TpeTix cy0’€KTiB. ABTOpPH H0BOJSATS, 1110 JOTPUMAaHHS HE BIANOBIA€ IPOCTO-
My HEBUYMHEHHS IPaBOINOPYIICHb, BOHO BKJIIOYAE: MPEBEHTHBHI 3aXO0/H, MTPAaBOBE
peryJIIOBaHHs, KOHTPOJIb, BTPYYaHHs Ul IPUIUHEHHS mopyIiueHs’. OTxke, J0Tpu-
MaHHs HOPM IIpaBa TPaHC(HOPMYETHCS 3 MACHBHOI MOBEAIHKH B KOMILICKC aKTUB-
HUX FOPUJINYHHUX [Iill, 30KpeMa i MPEBEHTHBHOTO XapakTepy. 3po3yMisio, 1o I
CTAaBUTb IiJl CYMHIB KJIaCUUHY OIO3ULII0: JOTPUMAHHS JOPIBHIOE OE3A1sUIbHOCTI.

AHaJIOTIYHY TIPABOBY JIOTIKY PO3BHHYTO Y MPAKTHUIl €BPONEUCHKOTO Cydy 3
IpaB JIOAUHU. Y Mekax TiIymMaueHHs KOHBEHLIT Tpo 3aXUCT NpaB JIIOAUHY 1 OCHO-
BOIIOJIOKHUX CBOOOA C(OPMOBAHO IOKTPHHY, BIIIOBIIHO JO SKOi JepiaBa
3000B’si3aHa HE JIMILIE YTPUMYBATHCS BiJl IOPYILICHHS MpaB, a i 3a0e3neuyBaTu ix
edexTuBHE 31iHCHEHHS. [l0 TaKMX MO3UTUBHUX OOOB’SI3KIB, 30KpeMa, Halle)KaTb:
3aro0iraHHs NOPYIICHHSIM 3 00Ky MPUBATHUX OCI0, CTBOPCHHS MPABOBUX MEXaHI3-
MIB 3aXHCTy, ONEpaTHBHE BTPYYaHHs OpraHiB Biaau. Hampukmanx, y chpasi
Plattform “Arzte fiir das Leben” v. Austria (21.06.1988, Ne 10126/82)
€Bporneiicbkuil cyn 3a3HauMB, O CT. 11 OXOIIIIOE He nuie cBoOORy 310paHsb, a i
BUMOTY, 00 JepkaBa 3ade3nedyBaia MOXKIMBICT iX PeallbHOTO MPOBEICHHS 32
HasBHOCTI NpOTUAil; y cripasi Frumkin v. Russia (05.01.2016, Ne 74568/12) Oyna
BHUCJIOBJIEHA IIPaBOBa MO3MLiA, IO AepikaBa 3000B’sA3aHa OpraHi3yBaTH aIMiHi-
CTpaTHBHI MEXaHI3MH Tak, 100 MpaBo Ha 3i0paHHs Oylno peasbHUM Ta eEeKTHUB-
HUM, a He IeKJIapaTuBHUM; y cripaBi Lashmankin and Others v. Russia (07.02.2017,
Ne 57818/09) nmiaTBepKEHO TIOMIEPEIHIO TTO3UILIFO, 110 JICPKaBHI OPraHK MOBUHHI
CTBOPIOBATH MPOLEAYPH, SKi CIPUSIOTH peaizalii cBo0oau 310paHb, GopMatbHUI
MAX1D 10 103BONIB € HecyMicHUM 3i cT. 11 KonBeHmii®. OueBHuaHO, MO Taki mpa-
BOBI MO3UIIIT MPSIMO KOPECTIOHAYIOTh 3 JIOTIKOIO respect and ensure respect y Mix-
HapOAHOMY I'yMaHITapHOMY IIPaBi.

OTxe, NMPaBOMIPHUM € BHCHOBOK, IO Cy4YacHi MIKHApOIHO-TIPaBOBI KOH-
CTPYKLIi cBiguaTh Mpo iCTOTHY TpaHChOpMALi0 3MICTYy JOTPUMaHHS SIK (HOPMH
peamizamii paBa, a came: JOTPUMAHHS HOPM IIpaBa HE € BUKIIOYHO ITACHBHOIO
(dopmoro pearizaliii, a MOXe BHCTYIIATH AKTUBHHM HOPUIAMYHUM OOOB’SI3KOM
3a0e3MeueHHs IPaBoNopsAAKy. Tox KOHLENLIs respect and ensure respect'y Mix-
HapOJHOMY TYMaHITapHOMY MpaBi CTBOPIOE YHIBEpCaJbHY MOJEIb AKTHBHOTO
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JOTPHMAaHHS, [Ka JIOTUYHO MOEIHY€ETHCS 3 TEOPI€I0 MO3UTUBHUX 30008 sI3aHb A€p-
JKaBH.

IIpoBenenuii aHani3 Takoi Gopmu peanizawii mpasa, sK JOTPUMaHHS came B
Horo akTuBHOMY (opMari, MOXKe IPU3BECTH J10 JTYMKH IIOAO CIOPIAHEHOCTL ab0
HaBITh TOTOKHOCTI 11i€T popmu peanizaliii npasa 3 Takor (HOPMOI0, K BUKOHAHHS,
OCKIJIbKM O0M/BI BOHU NependadaoTh BUKOHAHHS IOPHIUMYHOIO 000B’s3Ky. Mix
THUM MK HUMH ICHY€ BIJIMIHHICTB 1 MoJIsira€ BOHA B Takomy. [lo-mepiie, xapakrep
aKTUBHOCTI 3000B’513aHOT0 Cy0’€KTa HE 3MIHIOE TUILy HOPMH, Ha peai3awilo Kol
BOHA CIIPSIMOBaHa — 3a00pOHHI HOPMH TP TOTPUMAaHHI Ta 3000B’s13aJIbHI HOPMHU
npu BukoHaHHi. [To-apyre, mpu BUKOHAHHI 000B 130K aKTUBHO JiSITH y 3000B’s13a-
HOi 0coOU BHHUKA€ Bifpa3y, IpU JOTPUMAaHHI Takuil OOOB’SI30K BUHUKAE IPU
HAsBHOCTI FOPUANYHOTO (aKTy MOPYIICHHsS mpasa. [lo-Tpere, mpu JAOTPUMAaHHI
CTAaBUTHCSI METa 3al00IrTU MOPYIIEHHIO, 8 HE BUKOHATU MO3UTUBHUI 000B’ 430K,
SIK TIPM BUKOHAHHI, METOIO SIKOTO € JOCSTHEHHS IPaBOBOTO PE3YIbTary, MPsSIMO
nependauenoro Hopmoro. CaMme OCTaHHS BIIMIHHICTb y MeTi, Ky IepeCcligyloTh,
30KpeMa JiepykaBHI opranu, popMmye iX BiAMOBIIHUI 000B’SI30K aKTUBI3allii opra-
HI3yIOUMX [ii, SKi MaloTh 3a0e3nedyBaJbHUNM Ta MPEBEHTUBHUM Xapakrep.
3po3yMino, 1o MoiOHI XapaKTEePUCTUKH AISITBHOCT] HEe XapaKTepHi JJIs BHKOHAH-
Hs K (opMH peatizalii npasa.

Y KOHTEKCTi 3a3HAUYEHOT0 IHTEPEeC CTAHOBUTH PO3NIAA Liel mpoliieMaTUKu 3
ypaxyBaHHSM iCHYBaHHS B YKpaiHi BOEHHOTO cTaHy. BO€HHHI CTaH pO3IVISIAETh-
sl B JliTEpaTypi SIK Pi3HOBU OCOOIUBOTO PEXKUMY — OCOOIMBOTO MOPSIJIKY MPABO-
BOTO PEryiIIoBaHHs, 10 (GopMyeThess depe3 clienu@iuHe MOeTHAHHS J03BOJIIB,
3a00poH, 000B’SI3KiB, TapaHTiil 1 Mpoueayp /s AOCSATHEHHs BU3HAYeHOI myOuiu-
HOT MeTH®’. KIIF040BOIO XapaKTEPHCTHKOIO IIPABOBOTO PEKUMY € HE 3MICT OKpe-
MHX HOPM, a CIoci0 1xX peaizailii B iCHyIOUOMY MPaBOMOPSIIKY.

VY Oynb-siKoMy NPaBOBOMY PEXHMI LEHTPATILHUM €IEMEHTOM € cucrtema 3abo-
POH 1 0OMexeHb, Mo (HOPMYIOTh MEXI JI03BOJICHOI MOBEIIHKH, 3a1100iraroTh mpa-
BoropymeHHsM. Came TOMy JOTPUMAaHHS HOPM IIpaBa BUCTYNAE NEPBHHHOIO
(dhopmoro ioro peanizarii, yepes Ky IpaBOBUI peKUM HaOyBae peabHOTO 3MICTY.
Panimie 3a3Hauanoch, M0 y KIACHYHOMY MIJAXOMAI O IBOTO MHUTAHHS 1€ Majo
IpOsIB y NMACHBHOMY YTPHMAaHHI BiJ MOPYLIEHHS 3arajbHUX 3a0opoH. [Ipore B
0COOJIMBHX pEeKUMax TOII0HA MOIENb BUSBILIETHCS HEZOCTATHBOIO.

Taknit 0coOnMBHIl PEXUM, K BOEHHUH CTaH XapaKTE€PU3YETHCS IiABHILIECHOIO
IHTEHCUBHICTIO [IPaBOBOIO PETYIIOBAHHS, 1€ MAIOTh MiCLIE PO3LIUPEHHS IOpUIUY-
HUX TIpaB AEpXKaBU Ta 00OB’S3KIB TPOMaAsH. Y IUX YMOBax JOTPUMaHHS Iepe-
cTae OyTH BUKJIIOYHO NMACUBHOIO (GopMoro. DaKTUUHO BOHO MEPETBOPIOETHCS HA
aKTHBHY 3a0e3MeuyBalibHy JiSUIBHICTD 13 MIATPUMAHHS YMOB JKHTTEMIsIIBHOCTI
CYCIINbCTBA, SIKE 3HAXOAUTHCS B €KCTPAOPAUMHAPHUX YMOBAX BOEHHUX Iii.

BucnoBok. [TincyMoBy10ur, MO)KEMO KOHCTATyBaTH, 1110 Taka (hopMa peaniza-
1ii npasa, K JOTpUMaHHA 3a3Hana MoAudikallii, 1e mOps/] 3 MaCUBHOI MOBE/IiH-
KOI0 Cy0’€KTIB Tepe0ayaroThes i aKTHBHI Jii, CIIPSMOBaHI Ha JOCSATHEHHS METH
MPaBOBOTO peryiroBaHHs. [l aOCONMIOTHUX 1 BIZIHOCHUX MPaBOBIJIHOCHH Xapak-
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TepHa HasBHICTb ABOX BUAIB MOBEJIHKM — MacHBHOI Ta akTUBHOI. CyuyacHOIO
JOMIHAHTHOIO MIKHAPOIHOIO IPABO3aCTOCOBHOIO MPAKTUKOIO € BU3HAHHS aKTHB-
HOI CKJIaZIOBOI IOTPUMaHHs HOpM MpaBa. OCOOIMBOCTI BOEHHOTO CTaHY BILTHHYJIH
Ha JOTPUMAaHHS HOPM IIpaBa B OiK aKTUBi3allii OpraHizylouux Aiif 3 60Ky rep:kas-
HUX OpraHiB.

ITepcriekTHBY MOJANBIIMX PO3BIIOK Y JAHOMY HAIpsMi, 3 TOUKH 30Dy aBTOpa,
HOJIATAIOTh y JOJATKOBOMY JOCIIJDKEHI 3a0e3NeuyBallbHUX Ta IPEBEHTUBHHX
3axoAiB sK (opM peaitizalii JOTPUMaHHSI HOPM IIpaBa.
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Bohinich Oleg. Observance of legal norms: classical and post-classical
approaches under martial law

Modern social relations are experiencing significant volatility, which is why there
is a problem of proper regulation of social relations in the context of achieving the goal
of such regulation through appropriate forms of law enforcement, in particular through
the mediation of such a form as compliance.

The purpose of the research is to find new mechanisms of compliance as a form of
law enforcement, which takes place, including under martial law.

Research methods include the following: dialectical, formal-logical, comparative-
legal, sociological.

Based on the use of the mentioned methods, it was established that, traditional for
the theory of the state and law, compliance (observance) with the norms of the law is
understood as a form of implementation of the norms of the law, under which the
subject does not commit actions prohibited by the prescriptions of the law. When
observing (observing) legal norms, the subject’s behavior is consistent with prohibitive
norms, that is, prohibitive norms of law are implemented. Prohibitions indicate
behavior that is undesirable for society and the state. Prohibitory norms may not
directly formulate the prohibition, but it logically follows from the content of the norm:
if the sanction of the norm establishes legally negative consequences, then such actions
are prohibited by the legislator. Observance (observance) of legal norms is carried out
by the passive behavior of subjects: they do not perform actions prohibited by legal
norms, and in this way comply with legal prohibitions.

At the same time, in modern Ukrainian science, the approach according to which
compliance is a form of implementation of legal norms, which includes both refraining
from prohibited actions and active behavior aimed at maintaining law and order and
preventing offenses.

Thus, there are two different methodological approaches to clarifying the legal
nature of such a form of law enforcement as compliance. From our point of view, such
an antinomy should be resolved with the involvement of such legal concepts as absolute
and relative legal relations.

This can be illustrated by the example of the observance of such a political right of
citizens as the right to hold various public events. Thus, in accordance with Article 39
of the Constitution of Ukraine, citizens have the right to assemble peacefully, without
weapons, and to hold meetings, rallies, marches and demonstrations, the executive
power bodies or local self-government bodies are notified of their holding in advance.
This right can be identified as an absolute right of citizens, which they can exercise
subject to certain conditions defined by law. In the case of holding a specific
demonstration, this is an absolute right and, accordingly, the absolute legal
relationship is transformed into a relative legal relationship, where certain organizers,
as the authorized subject of such an event, are opposed by an obligated person in the
form of a specific police unit, whose task will be to ensure compliance with such a
public right as holding a demonstration. This compliance will consist in their
obligation to refrain from obstructing the implementation of this measure, i.e. passive
actions. At the same time, in case of violation of the right to hold demonstrations by
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third parties, police units will be obliged to take active actions to ensure the
implementation of the specified political right of citizens. In other words, compliance
as a form of realization of the right, in this case the right to demonstration, in addition
to the prohibition of obstructing such a right, simultaneously involves active actions in
case of its violation by third parties. That is, the goal of exercising the right cannot be
achieved only by refraining from certain prohibited actions, but requires the active
actions of authorized subjects.

Thus, it seems legitimate to conclude that for absolute legal relations the dominant
content of compliance is passive actions, and for relative ones — passive along with
active ones. Moreover, the implementation of active actions is also characteristic for
absolute legal relations, but to a lesser extent than for relative ones. In our example,
regarding the absolute right of citizens to hold public events within the limits defined
by law, such active actions on the part of the state will be legal education, legal
education of members of civil society on the subject of respect for the choice of
individual social groups to hold such events, which will make it impossible or reduce
the risk of their violation. Therefore, we can state the expansion of the content of such
a form of realization of the right as compliance from such a variety of actions as
passive to active actions.

Keywords: implementation of law, compliance with legal norms, absolute and
relative legal relations.
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