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IOEA NPABA AK ®YHOAMEHTAJIbHA 3ACAA
B 3AXUCTI NPAB NOAUHU
B YMOBAX BIAHU B MPABOPO3YMIHHI
AKAOEMIKA OHUKIA MAJITMHOBCbKOIO

V' cmammi 30iticnena cnpoba euceimaumu nioxoou Omnukia Manunogcvkoeo 00
Ghenomeny itinu ma 3axucmy npae MOOUHU Y GiliHI 68 KOHMEKCMI 1020 NPABOPO3YMIH-
Ha. Axyenmyemoca Ha 6auenHi HUM Npaga AK CKAAOHUKA KYAbIMYPU, NPOSPECUBHO0
KYNIbMYPHO-NPABOBO20 PO3GUMIKY, YEHMPOM AKO20 € M00UNA, ii Jcumms ma npasa, a
BIIHU — SIK NO3ANPABOBO20 HEYUBINIZ06AHO20 AGUWYA, WO CAMA CODOIO CYNepeyums e6o-
JOYIUHOMY NOCHIYNY I0OCMEA.

Ananizyemocs npays yuenoeo «Biina i cyoy (1915), y sxiti éin cmeepooicye, wo
BIlIHA — OCMAHHII 34Ci0 GUPIWEHHs CNOPIs, WO NOBEPMAE HAC 00 4Acie camocyoy i
nomemu. Taxooic pozenaoacmucs npays «[Ipo me, sk 6o06anu 6 0agnuy ma sx menep
sororomvy (1897), axa € ceoepionum anmueoennum manipecmom O. Manunoscvkoeo,
0e BUKNIAOEHO 11020 baueHHs 0OCHOBHUX NPABUTL i 3ac00i6 6e0eHHs BiliHU, 30KpeMa Wo0o
3axucmy npag noouHU. 3a3HaA4acmsCs, Wo Ha CPOPMYTbOBANUX HUM Y Yill npayi npuH-
yunax i nioxooax 6a3yEMbCsi CYUAcHe MIJCHAPOOHe 2YMAHIMapHe npaeso.

Koncmamyemuca, wo cv0200mi 6itinu, AK i pauiwe, € Hegi0OLIbHUM CKAAOHUKOM
JI0OCHKO20 dcummsi i 100cmeo ekompe nepebysac ¢ mouyi Oigpyprayii, npouoenns
saKoi hompebye 3Haunux 3ycunb «oceivenuxy, 3a Manunoscbkum, oepacas i 6epcma,
wob ne ecmynumu na oopozy pezpecy. I cnadok bazamvox NOKOAINb iHMeNeKmyanbHoi
enimu € cnpagoi NOMYIHCHOI 30POEI0 Y 00CMOI8aHHI i0eanie npasa i cnpaseodIu8oCmi,
386epmants 00 AKUX 3a8x#c0U Oyoe Ha Yaci.

Knrwuosi cnosa: Onuxiti Manunoecvkuil, npagopo3ymints, iliHa, cyo, npasuid i
36uyai GilHU, NPABA THOOUHU.

Bondaruk Tetiana. The idea of law as a fundamental principle in the protection
of human rights in conditions of war in the legal understanding of academician
Onikiy Malinovsky

An attempt is made to highlight Onikiy Malinowski's approaches to the phenomenon
of war and the protection of human rights in war in the context of his legal
understanding. The emphasis is on his vision of law as a component of culture,
progressive cultural and legal development, the center of which is man, his life and
rights, and war as an extralegal uncivilized phenomenon, which in itself contradicts
the evolutionary progress of humanity.
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The work of the scientist “War and Judgment” (1915) is analysed, in which he
claims that war is the last means of resolving disputes, which returns us to the times of
lynching and revenge. As well as the work “On how they fought in the old days and
how they fight now” (1897), which is a kind of anti-war manifesto by O. Malinovsky,
which sets out his vision of the basic rules and means of waging war, including the
protection of human rights. It is noted that the principles and approaches formulated
by him in this work are the basis of today s International Humanitarian Law.

It is stated that today wars are still an integral part of human life and humanity is
once again at a bifurcation point, the passage of which requires significant efforts of
“enlightened”, according to Malinowski, states and classes, in order not to embark on
the path of regression. And the legacy of many generations of the intellectual elite is a
truly powerful weapon in upholding the ideals of law and justice, the appeal to which
will always be timely.

Keywords: Onikiy Malinovsky, legal understanding, war, court, rules and customs
of war, human rights

JlroncTBO pa3 y pa3 OMMHSETHCS Iepesl BUOOPOM CBOTO MailOyTHBOTO, KOJH
3aroCTPIOETHCS Ta ONPHSBHIOETHCS BiliHA MpaBIy 3 HENPABOKO, CBITIA 3 TEMpS-
BOIO, MpaBa i CHJIM. YKpaiHa, ONMHMBIUKCH IIiJ] aTakOK Cy4acHOTO BapBapCTBa,
YOCOOJICHOTO B palIu3Mi, mocrajia nepej HeoOXiIHICTIO He JIMIIE BiZICTOSTH CBOIO
HE3aJIOKHICTh 1 CYBEpEHITET, a i crpoOyBaTH yTPUMATH CBIT, MOOYJOBaHUN Ha
3axigHil TpaauLii MpaBa, B IKOMY HAPDKHAM KaMEHeM BHCTYIAIOTh IIpaBa JIFOIH-
Hu. He Topkamo4nch MpoONEeMHUX MHUTaHb [OTO IHCTHTYTY', SIKMH ChOTOAHI
notpelye MepeoCMUCIICHHS HacaMIiepe]] Y KOHTEKCTI 30ajaHCyBaHHs 3 MpaBaMu
JeprKaBH SIK X OCHOBHOI'O TapaHTa, CIIiI BU3HATH, IO MPOTPEC CYCIITEHOTO PO3-
BUTKY IOB’SI3aHUI caMe 3 IPaBOBUM O(POPMIICHHSIM CTaTyCy JIFOJIMHU SIK HIHHOCTI,
IO OCOOJIMBO MPOSIBISIETECST B YMOBAX 3arpo3, siki cTBOproe BiifHa. Take mepe-
OCMHCJICHHS Mae 0a3yBaTHCsl, HA HAIly TYMKY, 1 Ha BiJIIIOBIIHOMY JIOPOOKY ToIie-
peNHIX MOKOJIHB MPaBO3HABIIIB. 30KpeMa, KOJIH HAEThCS PO TBOPUY CHAIIIHHY
MIPaBO3HABIIIB 3 YKPATHCHKOTO MAHTEOHY, JI0 SKUX, OS3[NePEUHO, HAJIOKHUTh aKaje-
mik Onukiit ManuHoBcbkuii (1868—1932), mocniioBHA i He3MiHHA I'YMaHICTHYHA
MO3HIIIS SIKOTO ChOTOJIHI SIK HIKOJIM € BaXJIMBOK. [IMM 1 BU3HAYAEThCSl aKTyallb-
HiCTB wi€l cTarTi.

Orisizt JiTepaTypu 3a TeMaTHKOIO qocaiTKenHsi. [lounHaiouu Bij cepeIHu
1980-x poki XX cromiTtst, TBopua cnaamuza O. O. MaqTuHOBCHKOTO TOBEPTAETh-
csi 10 HaykoBoro o0iry. Cepe/l HallaKTUBHILIMX TBOPIIB «MaJIMHOBCHKO3HABCTBA
mokHa Ha3Bartu [. b. Ycenka, E. I [{urankosy, T. I. bormapyx, C. I. Muxansaenka,
I. I. IannikoBa, B. I1. fIpemuyka, M. A. Marsiituyk Ta iH. HalinoBHima Ha cbo-
rofHi icropiorpadist xurta i gisuibHOCcTI O. O. MalMHOBCBKOTO NpecTaBlICHA
1. B. Ycenkom?. Tlompu 3HaYHy MOCTIIHHUIILKY yBary, TOBOPHUTH MPO BcebidHe
JOCTIJIKCHHST TBOPUOTO CIAJIKy YYEHOTO, SIKHi MaB Pi3HOOIYHI 1HTEepecH i 3aiu-
[IMB 3HAYHUI MAcUB Mpallb, CIOTaIiB, IOACHHUKIB, IEPEIIACHO.

MeTol0 CTATTi € BUCBITICHHS i€l 3aXUCTy IpaB JIOAUHU B yMOBaX BiliHU B
KOHTEKCTI MPaBOpO3yMiHHs akageMika OHuKisi MaJHHOBCHKOTO.
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Buxuiag ocHoBHoro marepiady. ITornpu te, mo O. O. ManuHoBcbKuil He Ipu-
CBSTHB CIIEIiaIBHAX TPAIlb MPOOIEMI TIPABOPO3YMIHHS’, SIKMX O HAYKOBHUX TPO-
0JIeM He CTOCYBAJIUCS MOTO JOCIIHKEHHSI, BIH HAMAraBcsi KpUTUYHO MTOCTABUTHCS
JI0 00’ €KTy OCII/DKeHB Ta CITMPABCS Ha BIIACHE YSBIICHHS PO MpaBo. BuxigHoO
3aca/I010 TAaKOTO YSBICHHS MO)KHA BU3HAUYNTH OadeHHs IpaBa K CKJIaJHUKA KyJlb-
TypH, a icTopii IpaBa sSIK YaCTUHU iCTOPil KyIbTypu. «IcTopis npasa, — nuiie Bue-
HUi, — € HeoOXi/IHA CKJIa/IoBa YyacTHHA iCTOPIi KyJabTypH, 00 MpaBO — BAXKIIHUBIIIEC
SBUILE CyCIUIBHOTO XUTTA Jropeil. [lopyd 3 ictopiero mpasa g0 ckiany icTopil
KYJBTYPH BXOJSTh — iICTOPisi EKOHOMIYHOTO TOOYTY, iCTOPIst IEPKBH 1 PEJIirii, icTo-
pist OCBiTH, icTOpIist JiTepaTypH, HayKH, MUCTELTBA...»*. YueHuil OyB mociimos-
HHUM HPHXHIEHAKOM MPOTPECHBHOTO PO3BHUTKY CYCHIIBHO-IIPABOBHX IPOLECIB, y
LIEHTP SIKUX HE3MIHHO CTABUB JIFOJMHY, ii )KHUTTSI Ta Mpasa.

SIk icTOpHK mpaBa y4eHuil OyB IepeKOHaHUH, 0 Tpeda JOCIiKYBaTH YMOBH
COIaJIbHOTO KUTTSI, YMOBH 30BHILIHBOT MPUPOH, YTBOPEHI TIiJT IX BIUIMBOM Halli-
OHaJIbHI 0COOJIMBOCTI Ta JiSUIBHICTE 0COOMCTOCTEH. YUCHHH KPUTHUKYBAB T€, 10
OUIBLIICTh JTOCIITHUKIB ICTOPIT MpaBa CIOBIAYE «CYTO FOPHIMYHO-TOTMATHIHUIA
xapakrtep: Oynu W Taki, i Taki SBHIA FOPUANYHOTO MOOYTY 1 BOHH XapaKTepU3y-
BaJIUCS TAKUMHU 1 TakuMu pucamu. Lle norpibHO, — nuile BiH, — aje LbOro Majio:
Tpeba BUSIBUTH HOPUIUYHI (DAaKTH MHHYJIOTO, ajie Tpeba Tak caMo 3’iCyBaTH iCTO-
PHYHUI MPOLIEC PO3BUTKY INpaBa, ce0-TO: 3 SIKMX IPUYNH BHHHUKIN SBUIIA FOPH-
JMYHOTO TIO0YTY Ta SIK, 38 SIKHX YMOB, 3 SIKUX [IPHYMH BOHU 3MIHIOBAIIHCSD .

OTxe, npaBo akajaemik O. O. MajJMHOBCHKHUI PO3IIISAAB SIK SIBUIIE COLIOKYIIb-
TypHoi ailicHocTi, 3a FO. I'aGepMacoM, KUTTECBITY, KOIHM KYJIBTYpa, CYCILIbCTBO
Ta 0COOMCTOCTI 3IMKHYTI MiXk COOOIO; 3 TPABOM K€ OB’ s13aH1 CIIOAIBAHHS Ha COIi-
aIIbHUH TIOPsIOK. BiacHe 3anmuTaHHs, MOCTaBJICHI Kpi3k NPU3MY NpaBa sK Ha#iI0-
CKOHAJIIIOTO CYCHIJIBHOTO PEeryisiTopa, «SIkiuM OyB comialbHUN TOPSIOK B TY YU
iHmy emnoxy?» i «Slkum Mmae OyTH COLialbHHN MOPSAAOK?», OyIH IPEeAMETOM
HACTIMJIMBUX IOIIYKIiB TAJIAHOBUTOTO JOCIHIJHUKA MPOTATOM YCHOTO JKUTTSI.
VY 11bOMY 7K KOHTEKCTI YYCHUH pO3MIISaB i MUTAHHS BIMHM, siKa ISl HBOTO, MTOCITi-
JIOBHOTO MPOTOBITHUKA I[IHHOCTI JIFOACHKOTO XUTTS 1 aJienTa CKacyBaHHS CMEpT-
HOT Kapu, Oysa rmepeayciM BEeJIHMUYE3HO COLIaTbHOK KaracTpodoro.

Tax, y posBiami «BiifHa 1 cya»®, y skiil BiH, aHadi3ylouu CynoBy pedopmy
1864 poky sIK 3aBEpIICHHS TPUBAIOIO iCTOPHYHOTO IIPOLECY, IPOBOIUTH ITapa-
JIeTTh MIX CYZIOM 1 BiffHOIO’, yYCHHH CTBEPUKYE: BiliHAa MOBEpTAa€ HAC IO MaBHIX
4aciB caMOCyJly 1 IOMCTH, MECHUK HE BU3HABaB 3aKOHIB 1 3BU4aiB. BiH miakopsBcs
MOYYTTHO TOMCTH, CITyXaB Tojioc npuctpacti. Tak i BifiHU. [CHYIOTH TIpaBuUIIa 1 3BU-
yai BiffHHM, aJie BOHU IOBCIONHO IOpYLIyIoThCs. IIpaBuita i 3Buuai BiiHE nopy1y-
I0ThCsl, 00 HEMae CHOKIHHOTO, HEyNepemKEeHOro CTAaBJICHHsS OO CYNpPOTHBHHKA.
HaBnaku, CTOPOHH, 1110 BOIOIOTH, ITi/IIAFOTHCS MOYYTTIO TIOMCTH, SIKE MIPUMYIITyBa-
JIO JIABHIO JIOMMHY KHJATHCS Ha KPUBIHUKA W PO3NPABILITUCS HAJX HUM. [louyTTs
TTOMCTH Pi3HE B PI3HUX JIFOZCH — OJTHI MEHIIIO, 1HIII OUIBIIOK MipOFO JIETKO Mepe-
XOATh MEXY JIO3BOJICHOTO W JOLUIBHOTO, JIETKO 3MIfCHIOIOTH HEHPHITYCTHME,
HEeCTIpaBeIJINBE i )KOPCTOKE.
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ITomcra BBaxkanach JOOIECHUM IOJBUIOM Y AaBHUHY. MeCHUKA MPOCIABISIN
SIK Tepos1, TOMcTa Oylia €TMHAM CIIOCOOOM 3aXHCTY TpaBa. BilfHa Tako)K BBa)KA€Th-
cst BenukuM nozasurom. IToku BiliHa — ocTaHHIN cr1oci0 BUPILIEHHS MIKHAPOIHHUX
CIIOpiB, JO TUX Mip MAalOTh BBAXATUCS FEPOSIMU Ti, XTO i€ Ha BiliHY 1 IPUHOCUTD
JKepTBy. BiliHa — IOIBUT 3 TOTO Yacy, KOJIHM BOHA OTOJIOLIEHA, KON BUPIIICHO BIa-
THCS 10 LIbOTO KpaltHbOro 3aco0y. Ajle BAaTHUCs YU HE BAaTHCS? BoloBaTtu uu He
BoroBaru? lle nmuTaHHs MOTITHUYHOT JAOIILHOCTI, @ HE BEJIHHS MOPAJIBHOTO 3aK0-
Hy, He BUKOHAHHS PeJIiriiiHo1 3a10Bizi, BOHO JIEKUTD 11032 PEirielo i noza Mopai-
JI10Y, HArOJIOIIYE YUCHHUH.

«Hagith y XX CTOJITTI, HABITh CEPE/l KYJIBTYPHUX HAPOJIB, TABHO 3BUKIIHX 10
TOrO0, 10 CYJl CTOITh HA CTOPOXI IIpaBa, BTpUMalach BilfHa K 3aci0 po3B’s3aHHS
MIXKHAPOIHUX CHOPIB. UK HA3aBkKAM JIUIIUTHCS Takuid nopsiok? Uu koau-HeOyab
BiH Oyae 3aMiHeHui iHmMM nopsaxkomM? Uu konu-HeOyab 1 B chepi MIKHAPOIHUX
BIZTHOCHH JIIOJM TIPUIUHSTH BIABATHUCS 0 HACHIUIA?», — 3aMUTAaHHA, IO iX CTa-
BUTh O. O. MaauHOBCHKUH, BUABWINCS akTyaabHUMH W y XXI cTomiTTi, ane A
HBOTO € TICBHUM YHHOM PHTOPHYHUMH — «PU3UKYIOUH ITiIATHCS 3aKHAIaM Y HalB-
HOCTi», IIPAaBO3HABELb CTBEP/DKYE: ICHYIOUMH TOPSAOK HE MOXKE 3aHIIATHCS
Ha3aBX/¥, HE TIOBUHEH 1 HE 3aJMIIUTHCA. AJKe BiliHa — HenpaBoBHii, a0o mo3a-
MPAaBOBHIA, HE IMBUII30BaHUI (EHOMEH, 1 Hacammepes TOMY, L0 MiJJAEThC
TOTaJIbHIN HIBeJIALI] IHCTUTYT IpaB JIOAMHU 1 CaMe JIIO[ChKE JKUTTS, IO € KpUUy-
M (HakToM JIUIsl HbOTo came 1o cobi. [Tpo X 6e3yMOBHY IIHHICTh BiH, 30KpeMa,
II0pa3y Harojollye y HIOJCHHUKY: «y CBOiX BIIHOCHHAX IO iHIIMX MU HE MAaEMO
IpaBa BUXOIWUTH 3 Ti€l JYMKH, IIO JIIOIMHA CIYXKUTh JIHIIE 3aCO00M JUIsl SIKOICh
MaiiOyTHBOT BUCOKOI 1. Hi, moackka 0coOMCTICTh — IIiJIb cama 1o coli, BOHA
BUILIE BCbOTO B CBITi»; « cTaB wieHoM HaponHoi cBoboau Tomy, 1IO [...] «MU B
CBOIH Mporpami rnepeciiyBaiiu Ti Onara CHiBKHUTTS, SKi MAIOTh 3arajbHOIIOICHKY
LIHHICTh — OJlara cBOOOIHM JIFOACHKOI 0COOMCTOCTI. Benmnke 3HaYCHHS Mae, Mae
a0COJTIIOTHY I[IHHICTh TPOMaJITHChKA CBOOO/IA. .. 32 BCIX YMOB HEOOXi/IHO BH3HATH
1 rapaHTyBaTH HEJOTOPKAHHICTH OCOOM 1 iHII eIEMEHTapHi MpaBa JIOAUHH 1 TPo-
MaJsHHHA. BuMora rapanTii nux npas — He Oypikya3HHH 3a0000H, IIe 3acagHIYa
yYMOBa CIUIBHOXHTTS, HEOOXiTHA MepeayMoBa IMPOTpecy JOACTBA, HAPOIHOTO
J0OpOOYTY 1 PO3BUTKY JIFOMHHU’.

Brracue BiifHa a1 ManMHOBCHKOTO, SIK 3a3iXaHHS Ha IpaBa JIONMHY, cama
c0BOI0 CYIepeunTh EBOMOLIHOMY MOCTYITy JTIOACTBA. oMy «BikKe i 3apa3 BHIHO
Ta 1iJb, SIKa [OCTAaBJIEHA ICTOpi€I0 — BIAMOBA Bl CaMoOCyly, CaMOyIpaBcTBa 1
Hacwuis. b 1 TOCSATHYTA Y BHYTPILIHBOMY JKHTTI OKPEMHX JICpIKaB, paHilie
4y Ti3Hille BoHa Oyle DOCATHyTa i y BIJHOCHHAaX MDK JAepxkaBaMmu. Bipumo, mo
HAaIlll BiJTaJICHI HAIIAIKW JOKHUBYThH JI0 4acy, KOJIU MIXHAPOJHI CIOpU OyayTh
BUPIIYBaTUCS HE CUJIOIO, a IIPAaBOM, HE BIHHOIO, a CyIOM, AiSUIBHICTH SIKOro Oa3y-
BaTHMEThCS Ha CIIPABEIMBHX 3aCamaxy.

Cepe/ CyTTEBUX KPOKIB JI0 TaKoi i1l YYCHUI Ha3MBa€ BCTAHOBIICHHS MPABUII
1 3BH4AiB BIilfHH, aJKe «KOJIH JIIOIH HE MOXKYTh I1030aBUTHCS SIKOTO-HEOYIb 311a, TO
HaMararoThCsl Xo4a O 3MEHIIUTH HOTO [...] sl TOTO, 00 3MEHIIUTH 1 TOM’ SIKIIIH-
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1 OiaM BifiHM, JFOM TIOYaIM BCTAHOBIIOBATH 3aKOHU 1 MPaBWIIA, B SIKMX TOYHO 1
SICHO HMZICTHCSI TIPO Te, 10 MPUITYCTHMO i HEIIPUITyCTUMO Ha BiitHi»!?. CBoe GaucH-
Hsl BIffHM Y4YCHUH BUKIIAB Y HeBeNuKild po0oti «IIpo Te, sk BOrOBaIN y TaBHUHY Ta
SIK TETIeP BOIOIOTHY, MPU3HAYCHIH JJIsl MPOCBITH HAPOLY.

BiiiHa — 11e 60poTh0a MiXk Jiep)kaBaMu 3a JIOTIOMOTO0 BilichbKa. Boroe BiliChKo,
a He MHUpHe HaceleHHs. Bilicbko 1 € Boporom.

3aKoHHU 1 MpaBuiia BiliHU 3a00pPOHSIOTH BIMChKY 00OpaXKaTH MUPHUX MEIIKaH-
1iB — yOuBaru iX, HAaHOCUTHU M paHu, rpaOyBaTH iXHE MaiHO.

Biiicbko 030po€He, HaBYCHE BIMCHKOBIH CIpaBi, MiAKOPAETHCS KOMAHAUPAM,
JOTPUMYETHCS BOEHHOTO TIOPSIKY (AMCIMITIIHK) Ta BCIX 3aKOHIB 1 MPaBHJI BIiHU.

Konu Boroe MuUpHe HaceleHHs, BiifHa Ha3WUBA€ThCS HapomHow. Kparie, koin
BOIOE JINIIE BIHCHKO.

BorotoTs g Toro, mo0 nepeMorTu, a He AJis TOro, o0 3HUILUTH 30BCiM,
HE IS TOTO, 00 3HYNIATHCS, MYYUTH. 3aKOHU 1 TpaBuiia BIMHU TBEPASATH:
podu Bopory sikoMOra MEHIIE 3J1a, CKiJIbKH HEOOXiJIHO, 100 MepeMOTTH HOro.
HaamipHa ®OpCTOKICTh, KPOBOIPOIUTTS 3a00POHSIOTHCS, BOHH HETiTHI JIION-
HH, 1 Ha BiliHI JIOAMHA Ma€ 3aJUIIAETHLCS JIFOAMHOI0, a HE CTaBaTH JUKUM 3Bi-
poM.

JIyXOBEHCTBO HE JIOMYCKAE J0 MPUYACTS BUHHKUX Yy 3BIPCTBaX Ha BilHI.

Tenep 3a00poHsieTbCA Ha BiliHI 3aCTOCOBYBATU OTPYTH, TaKy 30poIo, fKa CIpU-
YHHSE HAJMIPHI CTPaXKIaHHs, BUKOPUCTOBYBaTH 0OMaH. UecHa JIFOMHA TOBHHHA
1 Ha Bil{HI 3QJIMIIATHCS YECHOO JIFOAMHOIO, 1 HE OTOJIOIIYBATH, 1110 HIKOMY He Oyze
TIOIIAIH.

3acTOCOBYBAaTH HAaCHUJIBLCTBO MPOTH BOPOTa, JOMOKH BiH YMHHUTH CYyNPOTUB 3i
30pO€l0 B pyKax, 1 MaAUTH TUX, XTO 6e3 306poi.

Jlo3BousieThest Opat B 0050ry i OoMOapyBaTH JIMIIE YKPIMJICHI Ta 3aXHUIICHI
Bilicbkamu MicTa. Hama Ha He3axMIeHi MicTa — IPUHIKYE apMito.

BilicEKOBOIIOIOHEHI — JIFOAM, 1 MOBOAWTHCA 3 HHUMH CIiJ SK 3 JIOJABMH.
ITononenuit — He Bopor. Bopor Toi, 110 31 30p0O€l0 B pyKax YMHUTH CYIPOTUB.

XBopHii 1 MOpaHEHUI — HEe BOPOT, BiH — HAIll OJMXKHIMN, JIFOJWHA 1 TIPA TOMY,
JIIOJIMHA, SIKa CTPaXKAae. A HaJaTH AOMOMOTY iif — 000B’s130k. | Ha BiiiHI He MOXKHA
3a0yBaTH JIIONICHKOTO O00OB’SI3KY, HE MOXKHA MEPETBOPIOBATHCS HA TUKHX 3BIpIB.
Came muist uporo Oyno crBopeHe ToapuctBo UepBonoro Xpecra. Taki ToBapucTBa
HAJaloTh JOIOMOTY Y BCsKill BiiiHi, HE AMBISYUCH, XTO 1 IPOTH KOIO BOIOE.
[puminieHHst, ge JKyIOTh MOPAHEHNX, BBAXKAIOTHCS HETOTOPKAHHUMH — IIPO L&
CHUTHAJII3y€ MParop 3 4ePBOHUM XPECTOM Ha O17I0MY IOJI.

BiiiHu 3aKiH4yIOTBCS a00 3aBOIOBAHHSIM, a00 MUPOM.

Jluie B HApO/iB OCBIUCHHX € 3aKOHHM 1 MpaBHJIa BiiHU. AJie i BOHU HE 3aBK/IH
JNOTPUMYIOThCS iX yepe3 He3HaHHS (a 3HATH 1X HeoOXilHO), a0 uepe3 HecTpuma-
HICTh BiJl OpPCTOKOCTI. TUM HE MEHI, YMM OCBIYCHIIMMHU OYAyTh JFOAH, THM
CIpaBeAIMBIIIMMY BOHU OyIyTh 1 CyBOpIllIe JOTPUMYBATHUCS [IPAaBUII BiliHH, a Bij-
MOBI1IHO Oi/¥ Bij BiitH OymyTh 3MeHIIyBaTics. OcBiTa BHOCHTB ITPAB/Y B YCI CIipa-
BU JIIOJCHKI, BHOCUTS 11 i y BiliHy.
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SIK BU/IHO, HE3BAXKAIOUM Ha CIIPOLICHI (JOPMYIIOBaHHS, sK i nepeadayas (op-
Mar mpaii («4UTaHHS JUIsl HApOIy»), Y BUKJIAI BUCHOTO MPOCTEKYEThCS HiTKUN
yMaHICTUYHHH MOCHIT: BifHA — 3J10; MTOKH LIO 3710 HEYHUKHEHHE, po0iMo Bce, 1100
HOro 3MEHILUTH.

BucHoBku. Uepes moHa cTo pOKiB MICIs BUXOLY Y CBIT CBOEPIJHOTO aHTH-
BoeHHOTrO MaHipecty O. O. MalnnHOBCHKOTO MOXKHA BiJI3HAUUTH, IO HA CHOPMY-
JIbOBAHUX HUM IIPUHLUIAX 1 Migxonax 0a3yeTbCs CbOTOAHI MDKHApOAHE I'yMaHi-
TapHe npaBo. BojHoYac MOKHA KOHCTATyBaTH, IO BIMHH, SK 1 paHille, € HEeBiJI-
IUTBHAM CKJIQJIHUKOM JTFOACBKOTO KHTTA. [IpH IbOMY SICKpaBO IPOSIBISIOTHCS
LIOHalMEeHIIe BI TEHJEHLII: 3 0QHOro OOKY, Ma€ Miclie MOAaIbIIA BapBapU3aLlis
Bil{HU 31 3HEIIHEHHSM JIFOJICHKOTO JKUTTS 1 HEXTYBaHHSIM YCTAaHOBIICHHUMH MPABU-
JIAMH, 3 1HIIOTO — TOTaJbHA ManudiKallis «OCBIYEHUX» KpaiH 3 aOCONOTH3AIIIE
(pernmmsaniero) npas iHAUBiAA, KOAM CBIiOME YHUKAHHS OOOB’SI3KY 3aXUCTY
CBO€T JIepkaBH apryMEHTY€EThCSI PU3UKOM JKUTTIO TIPH TAKOMY 3aXHCTi.

Yu CBITUMTH 1€ PO HATBHICTH CIIOJiBaHb HA IPOTPECUBHUI ITOCTYII JTFOACTBA?
ITeBHoro Miporo. AJke CbOTOJHI BOHO BKOTpe IepeOysae B Touli Oidypkauii,
NPONACHHS SKOi MOTPeOye 3HAYHUX 3yCUIIb «OCBIUCHHUX», 38 MaINHOBCHKUM, JIep-
JKaB 1 BEpCTB, 00 OCTATOYHO HE BCTYNUTH HA JJOPOTY perpecy. | cmagok 6ararbox
[IOKOJIiHb 1HTEJIEKTYaJIbHOI €JIiTU € CIPaB/i MOTY>KHOIO 30pO€I0 y BiJCTOIOBaHHI
izeaniB mpasa i CIpaBeUINBOCTI, 3BEPTaHH JI0 SIKOT 3aBXkau Oyae Ha Jaci.
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Bondaruk Tetiana. The idea of law as a fundamental principle in the protection
of human rights in conditions of war in the legal understanding of academician
Onikiy Malinovsky

Introduction. The article, based on the emphasis on the essence of the legal
understanding of Academician Onikiy Malinovsky, highlights the idea of protecting
human rights in war conditions. It is found that the initial principles in the scholar’s
legal understanding are the vision of law as a component of culture and their
progressive development, in the centre of which is a person, his life and rights. In this
context, the scholar also considered the issue of war, which for him — a consistent
preacher of the value of human life and an adept of the abolition of the death penalty —
was, first of all, a huge social catastrophe.

Results. The scholar’s work “War and Judgment” (1915) is analysed, in which he
argues that war is the last means of resolving disputes, which returns us to the times of
lynching and revenge, and therefore it is concluded that an illegal or extra-legal,
uncivilized phenomenon. Thus, for Malinovsky, war, as an encroachment on human
rights, in itself contradicts the evolutionary progress of humanity.

Special attention is paid to the work “On How They Waged in the Old Times and
How They Wage Now” (1897) as a kind of anti-war manifesto by O. Malinovsky, which
sets out the basic rules and means of waging war, including those regarding the
protection of human rights. It is noted that the principles and approaches formulated
by him are the basis of today s International Humanitarian Law.
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Conclusion. It is stated that today wars are still an integral part of human life and
at least two trends can be distinguished: on the one hand, the further barbarization of
war with the devaluation of human life and disregard for established rules, on the other
hand, the total pacification of “enlightened” countries with the absolutization
(fetishization) of individual rights, when the conscious avoidance of the duty to protect
one's state is justified by the risk to life with such protection. Today it is once again at
the point of bifurcation, the passage of which requires significant efforts of
“enlightened”, according to Malinowski, states and classes, in order not to embark on
the path of regression. And the legacy of many generations of the intellectual elite is a
truly powerful weapon in upholding the ideals of law and justice, the appeal to which
will always be timely. International humanitarian law is based on these principles and
approaches today.

Keywords: Onikiy Malinovsky, legal understanding, war, court, rules and customs
of war, human rights.
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