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NEPCMNEKTUBU AHATI3Y NMPOLECIB KPI/II!IIHAHI3ALI,IT
B KOHTEKCTI TEHAEHLUIN KPUMIHATIbHOI NONITUKN

Y cmammi 3 memoro eusnavenna akmyanvnocmi ma peneeanmuocmi meopemuy-
HUX NI0X00168 00 PO3YyMiHHS npoyecis (0e)Kpuminanizayii cycninibHo Hebe3neuHux OisHb
Y KOHMeKCMi KPUMIHATbHOL NOTIMUKU AHATIZVIOMbCA HACTIOKU OeKpUMiHanizayii opio-
HO20 BUKPAOEHHS MALIHA 13 3ACTMOCYBAHHIM AHMPONONI02IYHO20 NIOX00Y 00 KDUMIHATI-
sayii. 3asHavaemuvca, Wo aHanizy KpuMiHanizayii cycniibHo Hebe3neyHux OiAHb K
pesyrbmamy npasomeopuoi OisieHocmi 0060l uacmo 6paxye umbrella view, mo6mo
noensidy «3eopu». BHacniook ybozo 3 nons 30py 00CIIOHUKA MONCYMb SUNACIU 8AIC-
JUBI acnexmu, wjo NOCMagums Ni0 CYMHI8 8ANIOHICMb Pe3VIbINamie 00CIiOHCEHHSL.

AK npuxiao, npoamanizosano cumyayiro i3 0eKpumMiHaiizayiero opibHo2o eukpa-
Oenna mauna 3axonom Ne 3886-1X. 3pobreno 6ucnogok, wo smicm 6i0n08ioH020
plwenns Bepxoenozo Cyoy oznauae, wo Ko mexca KpUMIiHAIbHoL 8i0N06i0anibHOCmI
BUSHAUAEMbCSL KIMLKICIMIO NEGHUX «VMOBHUXY» GeIUYUH, MO 3MiHa yiel kitbkocmi (2, 3,
5 8i0N0GIOHUX 8enUUUH) € 3AKOHOM NPO KPUMIHANLHY 8i0N0BIOANbHICMb, d 3MIHA «Kilb-
KicHo20 3micmyy» yux éenuvur (3i 100 epusens, 0o 200 abo nasnaxu) maxum 3aKOHOM
He €, Xoua 8 000X BUNAOKAX OOHAKOBO MOJHCe 3MIHIO8AMUCA 8 MO YU THWULL OIK KpUMi-
HAIbHA Kapanicme nesnoi nogedinku, i ye ceiouums npo HeoOXIOHICMb NO0AIbUO20
PO3BUMKY MAKoi no3uyii.

3 oenady Ha 6dce ONpunioOHeHy HAMU NO3UYII0 U000 OOYITbHOCMI PO36UMKY
AHMPONONOSTUHO20 POIYMIHHS RPOYECi8 KPUMIHANIZAYIT NPONOHYEMbC OOKMPUHATLHO
nocunumu yio nosuyiro Bepxosnozo Cydy il 3anpononyamu 3aK0H00a84i 3ax00u, sAKi 0
YImMKoO 00360MUNU PO32NAOAMU K (0€)KPUMIHANI3aYiio 0)Y0b-KIi 3MIHU NPABOBO2O pe2)-
J08awHs, sKI de facto npueodsims 00 3MIHU KOAA KPUMIHATLHO-KAPAHUX OifHb | MaKUM
YUHOM PeanbHO 6NIUBAIOMb HA 80000y 0COOU.

Knrouosi cnosa: kpuminanizayis cycnineHo Hebe3neuHux Oisiib, KPUMIHATbHA NOTI-
muxa, OpioHe 8UKPAOeHHsa Mallkd.

Gatseliuk Vitalii. On the relevance of the analysis of criminalization processes
in the context of criminal policy using the example of the decriminalization of
petty theft

In order to determine the relevance and relevance of theoretical approaches to
understanding the processes of (de)criminalization of socially dangerous acts in the
context of criminal policy, the article analyzes the consequences of the decriminalization
of petty theft of property using an anthropological approach to criminalization. It is
noted that the analysis of the criminalization of socially dangerous acts as a result of
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lawmaking activity quite often lacks an umbrella view, that is, a «top-downy view. As
a result, important aspects may fall out of the researcher's field of vision, which will
cast doubt on the validity of the research results.

As an example, the situation with the decriminalization of petty theft of property by
Law No. 3886-1X is analyzed. It is concluded that the content of the relevant decision
of the Supreme Court means that if the limit of criminal liability is determined by the
number of certain «conditionaly values, then changing this number (2, 3, 5
corresponding values) is a law on criminal liability, and changing the «quantitative
contenty» of these values (from 100 hryvnias to 200 or vice versa) is not such a law,
although in both cases the criminal punishability of certain behavior can equally
change in one direction or another, and this indicates the need for further development
of such a position.

Given the position we have already published on the feasibility of developing an
anthropological understanding of criminalization processes, it is proposed to
doctrinally strengthen this position of the Supreme Court and propose legislative
measures that would clearly allow considering as (de)criminalization any changes in
legal regulation that de facto lead to a change in the range of criminally punishable
acts and thus actually affect the freedom of the individual.

Keywords: criminalization of socially dangerous acts, criminal policy, petty theft
of property.

Beryn. Kpuminanizanist cycniibHO HeGe3leuHUX AifHb — 1€, Mo-Tepule, pi3-
HOBUJI BTpyYaHHs (HaiOLIbII iHTEHCHUBHOrO) y cBOOOXLY JIOAUHH, 1, HO-ApYTE,
(hopma mpaBOTBOPUOCTI (B CEHCI MpaBa B HOTro 00’ €KTHBHOMY PO3yMiHHI SIK BHpa-
JKCHUX Ha30BHI y (OpMiI HOPMATHUBHO-TIPABOBHX AaKTiB IPAaBHJ TOBEIIHKN).
BonHouac 11e 0lHUM BaKJIMBUM BUMipOM OCMUCIICHHS KpUMiHaIi3a1lii Moye OyTH
1 aHaJli3 K CKJIQZOBOI KPHMiHAIBHOI MOJITHKU (SKa OXOIUIIOE 3HAYHO ILIHPIIES
KOJIO NMUTaHb, aHDK TPUMHOKEHHS KUTBKOCTI 3200pOH Ta MPOLIECH 3aKOHOTBOPUO-
cTi), MO JOAACTh 3MICTy KpHUMiHAi3allii HEOOXIIHUX PHC MIJCTIOKIAIaHHS Ta
o0rpyHTOBaHOCTI. BOHOYAC 3acTOCYBaHHS MapaJurMU KPUMIHAIBHOI TONITHKH
JacTh 3MOT'Y pallioOHaNi3yBaTu «KBa3iKpUMiHaNI3aliHHD) IPAKTUKY, KOJIU 33 Paxy-
HOK ()OpMaIbHO HEKPHMiHAIBHO-IIPABOBHX 3aC0O0IB JiepyKaBa BCTAHOBIIIOE KPUMi-
HaJIbHI 33 CBOEIO CYTTIO OOMEKEHHS a00, HaBIIAKH, ICKPUMIHAIII3Y€E MEBHI GOopMHU
TIOBEIIHKH.

IocTtanoBka mpodjaeMu. AHallizy KpuUMiHAI3allil CycHijbHO HEOE3MEYHUX
JsIHb SIK Pe3yNibTaTy MPaBOTBOPYOI MISUTBHOCTI, HA HAIIY IYMKY, JOBOJI 4acTo
Opakye umbrella view, TOOTO MODISAAY «3rOpU». YHACHIIOK IBOTO 3 IMOJS 30py
JOCTIIHUKA MOXYTh BUITACTH BXKJIMBI ACTMIEKTH, 110 IOCTABUTD /I CYMHIB BaJIiji-
HICTb pe3yabTatiB fociimkeHHs. CaMme Taki IepCIeKTUBH, Ha HaIly JyMKY, O4iKy-
I0Th JOCHIKEHHsI TUTaHb (A€)KpUMiHami3auii 6e3 ypaxyBaHHS IPU LbOMY KOH-
TEKCTy KPUMIHAJIBHOI TOJITHKH.

STk mpuKIIaJ], HABEAEMO CUTYAIIIO 13 ICKPUMIHAI3AIIEr0 IPIOHOTO BUKPAICH-
Hs MaiiHa. Binpasy mepexonsun 70 CyTi MHUTaHHS, AOOpE BIJIOMOTO KpUMiHaic-
TaM, HaBezemo nosunito O6’ennanoi nanarn KKC y cknani Bepxosnoro Cyny:
«0O0’eqHana majaTa 3a3Hadae, 110 BIJMNOBIAL HAa 3alUTAaHHS, YA MAlOTh 3MIHH,
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sxux 3a3Hanu crarti 185, 190, 191 KK Bracninok 3minu penakuii ct. 51 KYnAll,
3BOPOTHY IO B Yaci, 3aJIeXKUTh BiJI BIAMOBIAI Ha MUTaHH, 9u € 3akoH Ne 3886-1X
«3aKOHOM MPO KPUMIHAJbHY BiINOBIJAIBHICTh, [0 CKACOBYE KPUMIiHAJIBHY IPO-
TUIPABHICTb HIAHHS, IOM SIKIIye KPUMIHAJIbHY BiANOBiAaNbHICT a00 IHIIMM
YHHOM MOJIMIIYE CTAaHOBHUINE 0COOM» y 3Ha4YeHHI CT. 5 KprMiHAIBHOTO KOIEKCY
VYkpainu (nani — KK).

OTxe, KiNbKiCHA 3MiHa po3Mipy apioHOTO BHKpaaeHHs 3 0,2 10 2 HM 6e3mo-
CepeHbO BIUIMHYJA HA CyTh TaKMX KPUMIHAJIBHO KapaHUX AifHb, IK KpaJiKka,
[IaxpancTBO, MPHUBIACHEHHS Ta PO3TPaTa, apKe B TEKCTI KPHMIHAJIBHOTO 3aKOHY
Lel po3Mip MpsSMO He BU3HAUYCHO, 1 BiH yKa3aHuil 3akoHonaBueM y cT. 51 Konekcy
Vkpainu npo agMiHICTPBTUBHI IpaBonopymeHus (nam — KYnAIT).

13 yacy nHaOpanns 9 cepras 2024 poxky yrHHOCTI 3akoHOM Ne 3886-1X kpumi-
HaJlbHa BIAMOBIZadbHICTE 3a ctartaMu 185, 190, 191 KK moxke Hactaru, JauIie
SIKIO PO3MIp BUKpajieHoro mnepesuinye 2 HM. VHacmiok 1i€l 3MiHH YacTHHA
JisiHb, SKI Ha 4Yac iX BYMHEHHS Nependavaid KpUMIHAIbHY BiIIOBIIabHICTS,
MiC/s LBOT0 OXOIUTKETHCS aucnosumicto cr. 51 KYnAIL

Sk macmigok, O0’eqHana manara BBakae, 110 I JisSHb, K1 Ha 4ac 1X BUNHCH-
HsI CTAHOBMIIM KpUMiHaJIbHE IPaBOMOPYIICHHS 3a cTarTsimMu 185, 190 a6o 191 KK,
aJie B SIKMX BapTiCTh MPEAMETa KPUMiHAIBHOTO MTPABONOPYIICHHS HE MEPEBHILY-
Basia 2 HM, o6rosoproBaHa 3MiHa «CKaCOBY€ KPUMiHaIbHY IPOTHIIPABHICTh [isIH-
Hs» y 3HadeHHi ct. 5 KK»'.

SIK BUIA€THCS, METOOIOTIUHO MIPOAYKTHBHHIM € JOCIIHKEHHS [[bOTO Keiicy B
MeKax aHali3y MpoLeciB KpuUMiHamizalii Ta AeKpUMiHami3alil B KOHTEKCTI po3-
BUTKY KPUMIHAJIBHOT TIOJIITHKH.

AHaJi3 ocTaHHIiX gociaigxkenb i myGaikauii. IIpoGremu kpuminamizauii Ta
KpUMiHaIbHO! TMOJITHKM MiJjaHi aHamidy y poborax H. O. AHTOHIOK,
J. O. bano6anogoi, fO. B. baynina, B. I. Bopucosa, A. A. Bozntoka, B. K. I'pumryka,
0. O. HynopoBa, M. B. Kapuescbkoro, O. M. Kocrenka, M. 1. MenbHuxa,
P. O. Moguana, B. O. Haspoupkoro, O. O. Ilamenka, 0. A. [lonomapenka,
B. B. Crammuca, B. S. Tauis, B. O. Tymsxosa, 1. JI. ®pica, M. 1. XaBponioka,
B. I. [llakyHa Ta iHIMX BueHUX. BoqHOUAaC B yMOBax MporeciB iHTerparii Ykpainu
no €C HabyBae KJIIOYOBOIO 3HAUECHHS NMHUTAHHS HANpPALIOBAHHS METONIB NOCIHi-
JOKEHHSI (JIe)KpUMIiHATi3a1lii CyCITiIbHO HEOEe3MEUHUX JTisHb K CKIAIOBUX KPHMi-
HAJILHOI MOJITHKH.

MeTo UBOr0 AOCTIIKEHHSI € BU3HAUCHHS aKTYaJIbHOCTI Ta PEIEBAHTHOCTI
JOCTIJKCHHS. KpUMIHAII3AIHHUX 1 JEKpUMiHAMI3aliiHIX TPaKTHK (TpoIeciB
KpUMiHaji3amii Ta AeKpuMiHami3anii cycrniabHO HeOe3NMeYHHX HisiHb) Y KOHTEKCTI
CY4YacHOTO CTaHy PO3YyMIHHSI KPUMIHAJIBHOT TOJIITHKH B MEXKaX Pi3HUX FOPUCIUK-
Lil.

Buxiaa ocHoBHOTo MaTtepiaJy. 3akpiluleHHSI Ha 3aKOHOIaBUOMY PiBHI Ipa-
BOBHUX HOPM, SIKi Ilepe10ayaioTh KpUMiHaJIbHY BiANOBIIAIbHICTh 3a 37I0UYMHU, PO3-
DISIIAETHCS SIK NIEBHH COLIAIbHAN KOHTPOJIb CYCIIIBCTBA, M0 MOTPEOYyE MOCTIH-
HOTO BIOCKOHAJIEHHS Ta PO3BUTKY?. CaMme XapaKTEPUCTHKH Ti€BOCTI, MOCTIHHOCTI
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Ta MOTEHI[ia] IPOrPECUBHOTO PO3BUTKY IEBHOTO CYCIUIBHOTO (peHOMEHa MOXKe
Oyt 3a0e3nedeHo 3aBISKH 3aCTOCYBAHHIO MPUHIUINB JIEPKaBHOI MONITHKH JIO
TaKHX MPOLECIB.

Bapro po3pizHATU HOMTUKY K policy (AKy MaeMoO Ha yBasi sIK ypsIyBaHHS) 1
stk politics, TOOTO MOJITHKY SIK 60pOTHOY 3a BiIaJLy, BIUIMB SKOi HA KPUMIiHAIII3AIIIF0
€ pajauie JAeCTPyKTHMBHUM: 1HO3EMHI JOCHIIHUKH MiIKPECIIOITh TEeHICHIIIO 10
noJTiTH3allii MUTaHHs 37104nHHOCTI (politicization of crime), OCKIIbKM BOHO CTae
MPOOJIEMOI0 CTPATETIYHOIO XapakTepy Ui YpsJiB, 0 IIYKAIOTh ajJbTepPHATUBHI
IiICTaBHU JUTsl TOOYIOBH IMyONIYHOT I ATPUMKH Y JeprKaBi MOCT3aralbHOTo 100po-
OyTy (post-welfare state)’.

JU1sl IOCIIAHUKIB HE € CEKPETOM, 10 CyYacHI TE€HJEHII KapaJbHOIO BILIUBY
JICp’KaBU Ha CYCHUIBCTBO XapaKTEPU3YIOThCS €PO3IEH0 KPUMIHATI3AIIMHUX TpaK-
TUK Ta KOHBEPIeHII€I0 IPaBOBUX PEKUMIB, TOOTO CIIPOOAMU BUPILIUTH 3aBAAHHS
3aro0iraHHs MOMKUPEHHIO HeOaKaHUX COIIAIbHUX MPAKTHK (TIOBEIHKH) 3aBISIKH
iHCTpyMeHTaM, 110 (OpPMaJIbHO He MiAMafaloTh MiJ KpUMiHAIbHO-TIPABOBY Mapa-
JUTMY, TIPOTE CIpPABISAIOTH HEe MEHI e(eKTHBHHI BIUMB. Sk mami 3a3Hadae
B. O. TynsikoB, nepeBaru KpuMiHaJIbHO-IIPABOBOTO PETYIIIOBaHHS B OajaHci Jiep-
JKABHOI JleriTumanii 3a00pOoHY MUHYJIOTO 3MiHIOIOTHCS IOLIMPEHHSIM JHCLUILTI-
HapHUX MPAKTHK Ta 3JI0BKUBaHb Biaa0t0. 1110 1e 3a3naqae? [epemyciM qucuunIni-
HapHi NIPaKTUKU PO3UUHIOIOTH y COO1 KpUMIHANBHI IPaBONOPYLIEHHS Ta OKapaH-
Hs. CTaso MOIHHM Ka3aTH MO TPYIO-TPaBOBY BiNOBiJaIbHICT, J¢ mTpadu B
pa3y MepeBULIYIOTh aHAJIOTIYHI Y KPUMiHAJIBHUX CIpaBax; a € e i aaminicTpa-
TUBHA, aJMIiHICTpaTUBHO-(DiHAHCOBA, KPUMIHATBEHO-TIPOIECYAIbHA, CYTO JTUCIH-
IUTIHAPHA, JIePKaBHO-CYCIIIbHA, CYCITIIBHO-ICpKaBHA, MIXKHAPO/IHA Bi/IMOBI1a)Ib-
HICTb, 1110 3a yCiMa KPUTEpisIMU BIANOBINAIOTH NPUHIMIIAM BU3HAUECHHS KPUMi-
HAJIBHOI BiJITIOBIAaIBHOCTI, 10 BCTAHOBJICHO MPAKTHKOK €BPOIEHCHKOTO Cyay 3
IIpaB JIIOIUHU BiANOBIAHO O HOJIOXKEHDb I. 2 ¢T. 6 KoHBeHLil npo 3axuct mpas
JIIOZIMHY 1 OCHOBOIIOJIOKHHX cBOOON. Haremep 3’siBuimcst cripoOu oOTpyHTYBaTH
iCHyBaHHS OKpeMoi BiJ IUCLIUIIIIHAPHOI CTaTyTHOI BiANOBITAaIbHOCTI HOCI{B Cy/I-
JIBCBKOI Biagu Tomo. ToOTO KpUMiHANbHE IPAaBO CTA€ BCE MEHII HOPMATHBHO
yCTaJeHUM 1 auBepcu(ikallisi Horo JpKepesi, pO3MUBAHHS XapaKTEePUCTUK KPUMi-
HaJBHOI BIATIOBINAJIBHOCTI cepell MUCHUILTIHAPHUX MPAKTHK — MOBCAKIACHHUM
SIBUIIEM. 3pO3yMisIo, IO KPUMIHAIBHO-ITPABOBUIT 3aXHCT OCHOBOIIOJIOKHUX ITPaB
1 cBOOOJ BIIKPHBA€E MEHIII MEPCIIEKTUBY JIJIsI 3JI0BKUBAHHS BJIAJI0K0 (BiJICYTHICTb
IIpaBa Ha OCKap>KeHHsI, IIpaBa Ha I0PUANYHY JOMOMOTY B OUIBIIOCTI IUCHHUIUTIHAD-
HHX [POBAJPKEHb, IIHPOKI MOKIMBOCTI JUISl 3I0BKHBAHH [IPABOM TOII0)*.

1151 mpakTHKa aGCOIIOTHO 3alepeuye KOHLEMLiI0 KpUMiHali3alii Ik OCTaHHbO-
ro 3aco0y, a/pke 11 3aCTOCYBaHHS BUMAarae, o0 OILliHKa Ta peai3ailis KOHICIT
KpUMiHaji3alii SsK OCTaHHBOTO 3ac00y HE HIBEIOBAJIACS MapajielIbHUM 3aCTOCY-
BaHHSIM HaBEICHHUX KBa3iKPUMiHAI3AIMHIX TPAKTUK?,

3 1i€l AyMKH HE BUIUIMBAE TICBHA 1€papXiYHICTh HOPMATHBHUX 3aXO/iB (KpUMi-
HaJIbHUX, aJMiHICTpaTUBHUX TOMIO), Xo4a JI. FO. Tumodeena minkom cnpaseim-
BO, Ha HAIILy TyMKY, ITiIKPECITFOE BUKJIFOYHUI XapaKkTep K 03HAKY KpUMIiHAII3aIli1:
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KpUMiHaMI3aIis JiSTHHS SIK 37104YMHY, 1 BIANOBIAHO MOKapaHHS 3a 1€ JiSIHHS Mae
cripuiiMatucst ik BUHATOK®. TOOTO 3aIIHIIAETHCS BIIKPUTHM MUTAHHS PO TE, 5K
BU3HAYMTH (HE)JOCTATHICTh HEKPUMIHAIBLHO-TIPABOBUX 3aC0O0IB JIJIsl 3aCTOCYBaHHS
KpUMiHaji3aMii, a/pke KpUMIiHaIi3aMis K JisSUIbHICTD 3aKOHOTBOPLIS, 10 Ma€ CBOIM
HACJIIJIKOM BTPYYaHHs Y TIPUBATHE XKUTTS 0COOH yepe3 3a00pOHY MEBHOT MOBE/IiH-
KH, JJAJIEKO HE 3aBX/H 3aCTOCOBYEThHCS MPONOPLINHO Ta BUBIPEHO, 1 HE JUILE Y
BiTuM3HsHIN npakTuii. Hibe SIpebopr 3 cyMOM KOHCTATYE, M0 4aCcTO KPUMiHAIi-
3allisl BUKOPUCTOBYETHCS sIK 3aci0 meporo piBHs (sola ratio), y Tomy 4ucii Tromy,
10 BOHA He MOTpeOye OYeBUAHUX MUTTEBUX BHIATKIB, 0 Main O OyTH BpaxoBa-
Hi y OromKeTax OpraHiB KpHMiHaJbHOI IOCTHLII, @ TOMy MM BUMYILECHI XUTH i3
«IH(IAIIEI0 KPUMIHABHOTO MpaBa»®,

CrocoBHo 3akoHOmaBuoi npaktiuki Hosoro ITiBnennoro Benbey (ABcTpaitis)
BYCHI HA3MBAIOTh TaKi TEHJCHIIT KpUMIiHAI3aIl1:

— Opak mocwuiIaHb Ha HU3KY IPUHIUIIIB ITiJT Yac yXBaJeHHs PillleHb II0J10 KpH-
MiHaJTi3aIlii;

— poItb momyisMy y cdepi 3a0e3nedeHHs MPaBoOIOPSIKY;

— MOCHJICHHSI 3B’ 13Ky MIXK IPOLIECOM 1 TPaBoM (HOBI TIPABOIMOPYIICHHS ITOB’si-
3aHi 31 3MiHAMU Y KPUMiHAJIILHOMY IIPOLIECi, IPOLEypax JOKa3yBaHHs Ta PO3LIM-
PEHHSIM MOBHOBaYXCHB MOMIIIIT);

— BUKOPHUCTAHHSI KPUMiHAJIBHO-IIPABOBUX CAHKILIN y PEryasaTopHUX cdepax;

— 3pOCTaHHS BOKJIMBOCTI 3aro0iraHHs pU3MKaM, 3aX0/liB 3all00iraHHs Ta KpU-
MiHaJTi3a1ist IONepeHbOl 3JI0YNHHOI AiSUTBHOCTI .

Cxoxi npobnemu mikpecnoroTs 1y Benukiil bputanii. 3okpema, Xpucrusa
[ManTa3uc 3a3Hauae, MO0 MiXK EJICKTOPAIBLHOI MEPEMOTOK HOBHUX JICHOOPHUCTIB Y
TpaBHi 1997 i 2006 pokiB Maiixe LIOIHS BUHUKAJIO HOBE KPUMiHAJIBHE IIPABOIIO-
PYILICHHS; YBidi OljIbIIIe, HIX 3alpoBajuia MOIepeIHs aIMiHICTpallis KOHCEepBa-
TOpiB. X04a 6arato 3 IMX MPaBONOPYIICHb BiANOBIAAIMN AyXy IOIMY/i3My, Oarato
3 HUX OyiIM CXBaJbHO CHPHHHATI OpraHi3allisMH, IO aJBOKATYBAIIM ITOCHICHHS
BIJINOBIAJILHOCTI 32 3JI0YMHU, BANHEHI, HAITPUKIIAJ, OO JIITEH, )KIHOK Ta €THIY-
HUX IpyIn. 3 iHIIOro 00Ky, oTpeda y BUOKPEMIIEHHI 0ararbox 3 LIUX HOBUX 3J104YH-
HIB He OyJia JOCTaTHLO 3PO3YMINION0, TOMI K 0arato 3 HUX OyJIM 3HAYHOIO MIPOIO
CHNIPHUMM, HAPUKJIA[, HOPYLIEHHs, II0B’A3aHi 13 TEpOPU3MOM, SIKi CEpHO3HO PO3-
MIUIH TPauLiiiHe IpaBod,

Sk Gaurmo, npoOiiemMa aKTyalbHOCTI OLIIHKU MPOEKTIB «KPUMIHATIZAIIHHIX)
3aKOHIB € yHIBEpCaJIbHOIO Ta NOTpeOye MPUCKIIIMBOI yBaru 3 OOKy JIOKTPUHH HE
nuine B YKpaiHi, OCKIIBKH «BY3bKHID» MO HA 3MiHY KOJia KpUMIHAIILHO Kapa-
HOI IOBE/IiHKY (TUM Olibliie, 3aKOHOM, IKMH ()OPMaJIBHO HE € KpUMiHAJIBHUM) 0e3
ypaxyBaHHsI 3arajbHUX TEHICHLIH KPUMIiHAJIBHOI MOJITUKH CTAaHOBUTH PH3UKU
CIIOTBOPCHHS PE3YJIBTATIB TAKOTO KPOKY ITOPIBHSIHO 3 TUMH, SKUX MPArHyB JOCST-
THU 3aKOHOZABELlb.

BuCHOBKH 3 11bOTO JIOCITI/PKEHHS 1 IEPCIIEKTUBY TOAAJBIINX PO3BIJOK Y TaHO-
My Hanpsimi. Ciiifi BUCHYBaTH, 110 (PparMeHTapHi MiAX0AU 3aKOHOIABL 10 BPETy-
JIFOBAHHS MMUTaHb KPUMiHaMi3al1lii 03 HaJeKHOT X OIIIHKH B MEXKaX KOMIUICKCHHX
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3aXO0/iB KPUMIHAJIbHOI HOJIITMKU 3MYLIYIOTh OPTaHU CYIOBOI BIagU «TBOPUO»
MXOINUTH JI0 3aCTOCYBAaHHS TAKOTO MACHBY TIPABOBHX HOPM.

Tak, nasenena uie nocranosa OI1 KKC BC micTuTb 1 Taki BUCHOBKH:

«3MiHa po3Mipy MiHIMaJIBHOI 3apOOiITHOI MiaTH ab0 HEOINOAATKOBYBAHOTO
MiHIMyMYy JI0XOZy TPOMaJIsiH HE Ma€ 3a 0e3M0CepeIHIO METY 3MiHY KPHUMiHAIbHOTO
3aKOHY, TOMY XO4Ya i MOXKE BIUIMHYTH Ha 3aCTOCYBAaHHS HOPMHU KPHMiHaJIbHOTO
3aKOHY [0 TEBHOTO KOJa JisHb, OMHAK HE € 3MiHOK KPHUMIHAJIBHOTO 3aKOHY, a
OTIKe, HEeMa€e 3BOPOTHOI i1 B 4aci. ...

Omnak O0’eHana manara BBajkae, 1[0 TAKUH ITiIXi1 HE 3aCTOCOBHMIA 10 3MiH,
ki BHeceHi B ¢T. 51 KYnAII 3akonom Ne 3886-IX. ...

Tomy 3miny B cT. 51 KYnAII po3mipy koeditieara HM 1o 2, sikuit po3mexo-
By€ aJMIHICTPAaTMBHY Ta KPUMiHAJIbHY BiJIMOBIJAJILHOCTI 3a BIAMOBIIHI AistHHS,
O0’etHaHa nanara po3nsiAae K 3MiHY 10 KpUMIHAIBHOTO 3aKOHY, OCKIJIBKH METa
3aKOHOJABIIS NOJIATAlIa caMe y 3MiH1 JUCIIO3HLIT BIAMOBIIHUX KPUMIHAJIBHUX Ipa-
BOIOPYILCHB.

Orxe, O0’eHaHa manaTa poOUTh BUCHOBOK, 1110 3MiHa 10 cT. 51 KYnAIl, sika
cTOoCy€eThCs 301IbIIeHHS po3Mipy koedinienta HM nms kBauidikanii BiXnoBiaHIX
JUSTHB SIK a/IMIHICTPATHBHOTO MTPABOTIOPYIICHHS, € 3aKOHOM PO KPUMIHAJIBHY BiJI-
[OBiJAJbHICTh, 110 CKACOBY€ KPUMIHAJIbHY HMPOTHIIPABHICTH TiSIHHS UL JisHB,
MPEMETOM TIOCATAHHS SIKUX OyJI0 MaliHO Ha CyMy, 110 He mnepeBuirye 2 HMy.

THIIMMU CTOBaMHU, 3 I[OTO PIIICHHS BUIUTUBAE, M0 SIKIIO MeXa KPUMIiHATIbHOI
BiMOBIAIbHOCTI BHM3HAYAETHCS KIUIBKICTIO TMEBHUX «YMOBHUX)» BEJIMYHH, TO
3MiHa Lie€l KinbkocTi (2, 3, 5 BIANOBIJHUX BEIUYUH) € 3aKOHOM IIPO KPUMIHAIIbHY
BiJINOBIAJIBHICTD, & 3MiHA «KUIBKICHOTO 3MicTy» 1uX BennduH (31 100 rpuBeHs,
10 200 abo HaBIaKM) TaKKM 3aKOHOM HE €, X0ua B 000X BUITIKaX OJHAKOBO MOXKE
3MIHIOBATUCS B TOH 4M iHIIMH OiK KpUMiHAJIbHA KAPAHICTh IIEBHOI IIOBEIIHKY 1 L1e
CBIJTUMTh, HA HAIIY AYMKY, PO HEOOXiIHICTh PO3BUTKY TAKOI MO3HMIIII.

3 omsy Ha BXKE ONPUIIIOAHEHY HAMH IMO3UINIO0 MIOJO JOIUIBHOCTI PO3BUTKY
AHTPOMOJIOTTYHOTO PO3YMIHHSI MPOILECIB KPUMIiHAI3AL[I® BapTO IOKTPHHAIBHO
MOCHJIMTH 1110 no3uLito BepxoBHoro Cyjy 1 3anporoHyBaTH 3aKOHOAABYI 3aX0/IH,
SIKI O YiTKO JIO3BOJIMIIM PO3IVISLIATH SIK (JIe)KprMiHami3amito Oyab-sKi 3MiHH TIPaBo-
BOTO peryinoBaHHs siki de facto mpuBOAATH 10 3MiHM KOJIa KPUMIHAJIBHO KapaHHUX
IiSTHB 1 TAKAM YHHOM peasTbHO BIUIMBAIOTH Ha CBOOOIY OCOOH.

IMomanbIui JOCHiAXKEHHS B LIbOMY KOHTEKCTI IependayaTuMyTh po3poOKy Bif-
MOBIZTHUX 3MiH 0 YAHHOTO 3aKOHO/IABCTBA.

1. IocranoBa OO6’eananoi manatu KacariiiHoro KpuMiHaibHOTO cyay BepxoBHOTro
Cyny Bin 07 sxoBtHst 2024 poky y cripaBi Ne 278/1566/21 URL: https://reyestr.court.gov.ua/
Review/122302589 (nara 3sepuenns 20.11.2025). 2. laBunenxo B. JI. Iligcrasu Ta npus-
LUK KpUMiHATI3aNil JifHb OIPOTH BIACHOCTI. [Ipaso i cycninbemso. 2020. Ne 2, 4. 3. C. 23.
DOI: https://doi.org/10.32842/2078-3736/2020.2-3.3. 3. Rodger, J. J. (2008). The
criminalisation of social policy. Criminal Justice Matters, 74(1), 18—19. P. 18. URL: https://
doi.org/10.1080/09627250802478755 (nata 3Bepuenus 20.11.2025). 4. Tymsxo B. O.



PO3JIJT VII » IIpobnemu kpuminanbHo2o npasa ma KpUMiHAIbHO20 npoyecy 639

Martpuis HeOKpUMIiHATI3aLil: MUIAXH ONTUMI3auii KpUMiHAJILHO-IIPABOBOTO pearyBaHHS.
Konyenmyanvhi 0CHO8U KPUMIHATIbHOI 3aKOHOMBOPYOCII: MAMePianu MidHCHAPOOHOT HAYKO-
6o-npaxmuunoi kougepenyii (Ooeca,19 scosm. 2017 p.). Oneca, 2017. C. 156-165.
5. Tumodeesa JI. FO. Kpumunanusanus u 1eKpUMUHAIN3ALHUS KK IIPOSBICHUE PeaTn3aluy
MpUHIMIA TyMaHu3Ma. [lonimuka 6 cpepi bopomuou 3i 3n0uunnicmio: mamepianu Mixcuap.
Hayk.-npakm. Inmepnem-kongepenyii. leano-Ppanxiscok, 2014. C. 179. 6. Jareborg, Nils.
Criminalization as Last Resort (Ultima Ratio). Ohio State Journal of Criminal Law, vol. 2,
no. 2 (2005), p. 524. URL: https://kb.osu.edu/handle/1811/72899 (nmara 3BepHeHHS
20.11.2025) 7. David, Brown (2013) Criminalisation and Normative Theory, Current Issues
in Criminal Justice, 25(2), p. 612. URL: https://doi.org/10.1080/10345329.2013.12035986
(mara 3Bepuennst 20.11.2025) 8. Pantazis, C. (2008). The problem with criminalisation.
Criminal Justice Matters, 74(1), 10—12. URL: https://doi.org/10.1080/09627250802476684
(mara 3Bepuenns 20.11.2025) 9. lanenrox B. O. 3acaau gocmipKeHHsT KpUMIiHATI3AIIT Cyc-
MiTBHO HEOE3MEYHUX MisiHb: aHTPOIOJIOTIYHI BUMIPH METOMONOTII. €8poneticbki nepcnex-
mueu. 2024. Ne 3. C. 26-34. DOL: https://doi.org/10.32782/ep.2024.3.4

References

1. Postanova Ob'iednanoi palaty Kasatsiinoho kryminalnoho sudu Verkhovnoho Sudu
vid 07 zhovtnia 2024 roku u spravi Ne 278/1566/21 URL: https://reyestr.court.gov.ua/
Review/122302589 (data zvernennia 20.11.2025) (in Ukr.). 2. Davydenko V. L. Pidstavy ta
pryntsypy kryminalizatsii diian proty vlasnosti. Pravo i suspilstvo. 2020. Ne 2, ch. 3. S. 23
DOI: https://doi.org/10.32842/2078-3736/2020.2-3.3 (in Ukr.). 3. Rodger, J. J. (2008). The
criminalisation of social policy. Criminal Justice Matters, 74(1), 18—19. P. 18. URL: https://
doi.org/10.1080/09627250802478755 (data zvernennia 20.11.2025) 4. Tuliakov V. O.
Matrytsia neokryminalizatsii: shliakhy optymizatsii kryminalno-pravovoho reahuvannia.
Kontseptualni osnovy kryminalnoi zakonotvorchosti: materialy mizhnarodnoi naukovo-
praktychnoi konferentsii (Odesa, 19 zhovt. 2017 r). Odesa. 2017. C. 156-165 (in Ukr.).
5. Tymofeeva L. Yu. Krymynalyzatsyia y dekrymynalyzatsyia kak proiavlenye realyzatsyy
pryntsypa humanyzma. Polityka v sferi borotby zi zlochynnistiu: materialy Mizhnar. nauk.-
prakt. Internet-konferentsii. Ivano-Frankivsk. 2014. S. 179 (in Ukr.). 6. Jareborg, Nils.
Criminalization as Last Resort (Ultima Ratio). Ohio State Journal of Criminal Law, vol. 2,
no. 2 (2005), P. 524 URL: https:/kb.osu.edu/handle/1811/72899 (data zvernennia
20.11.2025). 7. David Brown (2013) Criminalisation and Normative Theory, Current Issues
in Criminal Justice, 25(2), P. 612. URL: https://doi.org/10.1080/10345329.2013.12035986
(data zvernennia 20.11.2025). 8. Pantazis, C. (2008). The problem with criminalisation.
Criminal Justice Matters, 74(1), 10-12. URL: https://doi.org/10.1080/09627250802476684
(data zvernennia 20.11.2025) 9. Hatseliuk V. O. Zasady doslidzhennia kryminalizatsii
suspilno nebezpechnykh diian: antropolohichni vymiry metodolohii. Yevropeiski perspektyvy.
2024. Ne3. S. 2634 DOL: https://doi.org/10.32782/ep.2024.3.4 (in Ukr.).

Gatseliuk Vitalii. On the relevance of the analysis of criminalization processes
in the context of criminal policy using the example of the decriminalization of
petty theft

In order to determine the relevance of theoretical approaches to understanding the
processes of (de)criminalization of socially dangerous acts in the context of criminal
policy, the article analyzes the consequences of decriminalization of petty theft of
property using an anthropological approach to criminalization. It is noted that the
analysis of the criminalization of socially dangerous acts as a result of law-making
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activity quite often lacks an umbrella view. As a result, important aspects may fall out
of the researcher’s field of vision, which will cast doubt on the validity of the research
results.

Criminalization of socially dangerous acts is, firstly, a type of interference (the
most intense) in human freedom, and, secondly, a form of law-making (in the sense of
law in its objective understanding as rules of behavior expressed outwardly in the form
of regulatory legal acts). At the same time, another important dimension of
understanding criminalization can be its analysis as a component of criminal policy
(which covers a much wider range of issues than the multiplication of the number of
prohibitions and lawmaking processes), which will add to the content of criminalization
the necessary features of goal-setting and justification. At the same time, the application
of the criminal policy paradigm makes it possible to rationalize "quasi-criminalization”
practices, when, at the expense of formally non-criminal legal means, the state
establishes restrictions that are criminal in essence or, conversely, decriminalizes
certain forms of behavior. As an example, the situation with the decriminalization of
petty theft of property by Law No. 3886-1X is analyzed. It is concluded that the content
of the relevant decision of the Supreme Court means that if the limit of criminal liability
is determined by the number of certain "conditional" values, then changing this
number (2, 3, 5 corresponding values) is a law on criminal liability, and changing the
"quantitative content” of these values (from 100 hryvnias to 200 or vice versa) is not
such a law, although in both cases the criminal punishability of certain behavior can
equally change in one direction or another, and this indicates the need for further
development of such a position.

Given the position already published on the feasibility of developing an
anthropological understanding of criminalization processes, it is worth doctrinally
strengthening this position of the Supreme Court and proposing legislative measures
that would clearly allow considering as (de)criminalization any changes in legal
regulation that de facto lead to a change in the range of criminally punishable acts and
thus actually affect the freedom of the individual.

Keywords: criminalization of socially dangerous acts, criminal policy; petty theft
of property.
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