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CYOOBUN 3AXUCT MPAB IHBECTOPA
HA OB’€EKT HE3ABEPLUEHOI'O BYAIBHULITBA

Y emammi pozensoacmoca npobnema 3axucmy npaeg ineecmopise 06’ ckmie Jcumio-
601" Hepyxomocmi, OYOIBHUYMBO AKUX PO3NOYANLOCH 3 BUKOPUCHIAHHAM MeXAHI3MI6 Ha
niocmasi 3aKkoHo0ascmea, sike 0isno 00 Habpauus ywunnocmi 3axonom «llpo eapanmy-
6aHHS PEUOBUX NPAG HA 00 €KMU HEPYXOMO20 MAIHA, AKI 6YOYmMb CHOPYOICEHi 68 MAll-
OYMHLOMY» 1 He 8USHAYANO YIMKUX CnOCo0I8 3aXucny npas iHeecmopieé Ha 00 'ekmu
Hesasepuienozo 6yodisnuymea. Ha ocnosi ananisy cy0oeoi npakmuku 6usHauaomscs
Pet0Bo-npagosi cnocodu 3axucmy nOpYWeHUx npas iHeecmopa 5K I1ACHUKA ma nio-
cmag ix 3acmocy8anHs 3anedxicHo 6i0 cmamycy 06 €Kma Hepyxomo2o MaiHa ma oco-
ou-nopywnuxa. Ak maxi cnocobu usHaueHo 6UMOZY NPO BUSHAHHA NPASA GAACHOCHI
Ha 00 '€KM HepyXomo20 MailHa, AKULl nputiHamul 00 excniyamayii, abo i 6UHAHHS
MAUHOBUX NPA8 HA 00 €KM He3a8epuer02o 0yOisHUYMEA, d y GUNAOKY 1020 BIOUYIHCEH-
H mpemiil 0cobi — sumoza npo sumpedysanus 06 €xma abo MatiHOBUX NPAG HA HbOZO.
Bemanoeneno mooicnugicme 3acmocysanns inwux cnocobie saxucny npas ingecmopa,
He o6 A3aHUX 31 CHOPOM Uj000 GONOOIHHS 00 EKMOM IHEECHY68AHHSA, 4 came npo po3i-
peanns i3 3a0Y008HUKOM 002080py | CMACHEHHA CHAAYEHUX 2POUOBUX KOWMI
ma (abo) 3a60anux 30umKie (HeycmouKu) y 36 3Ky 3 HEHALEHCHUM BUKOHAHHAM 0020~
BIPHUX 30008 A3aHb, A MAKOHC BIOUKOOYBAHHSA MOPATLHOL WUKOOU.

Knrwwuoei cnosa: 06 ’exm nezagepuieno2o 6y0isHuYymea, Hepyxome MatHo, Hum.o,
MaiiHOGl npasa, npaso 61ACHOCMI, CHOCOOU 3aXUCHY, BUSHAHMA MAUHOBUX NpPAG,
BUMPeDYBAHHS, CYOO8ULL 3AXUCT, CYO08Ad NPAKMUKA, THBECMOp, 3A0Y006HUK.

Koroied Serhii. Judicial protection of investor’s rights to an object under
construction

The article reviews the problem of protecting the rights of investors in residential
real estate objects, the construction of which began while using mechanisms based on
legislation that was in force before the entry into force of the Law “On Guaranteeing
Property Rights to Real Estate Objects to be Constructed in the Future” and did not
define clear methods of protecting the rights of investors in objects under construction.
Based on the analysis of judicial practice, the material and legal methods of protecting
the violated rights of the investor as the owner and the grounds for their application
are determined depending on the status of the real estate object and the status of
violator. Such methods include the requirement to recognize the right of ownership to
the real estate object that has been accepted for operation, or the recognition of
property rights to the object under construction. And in the case of its alienation to a
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third party, there is a requirement to reclaim the object or property rights on it. The
possibility of using other methods of protecting the investor’s rights not related to a
dispute over ownership of the investment object has been established, namely,
terminating the contract with the developer and recovering the money paid and (or)
losses incurred (penalties) due to improper fulfillment of contractual obligations, as
well as compensation for moral damage.

Keywords: object under construction, real estate, housing, property rights,
ownership, methods of protection, recognition of property rights, recovery, judicial
protection, judicial practice, investor, developer.

Beryn. Konerutynist YkpaiHu 3aKpiluTIOE IPaBO KOXKHOTO Ha OCTATHIN XKUT-
TEBMI pIBEHBb Ui ceOe 1 cBO€ET ciM’i, 1O BKIIIOYAE JIOCTATHE XapuyBaHHS, OJIST,
XKUTIO (CT. 48) Ta BOIHOYAC TOKJIAJa€ Ha Jep)KaBy CTBOPEHHS YMOB, 32 SIKUX KOX-
HUI TPOMAJSTHUH MaTUMe 3MOTY TOOYIyBaTH KHUTIO, TPUI0aTH HOTo y BIAacHICTh
a0o B3atH B opeHay (cT. 49). Haiibinbim ¢GiHaHCOBO IOCTYNHOIO W HOIIUPEHOIO
(bopMoro € MpUIOaHHS XKUTJIA y BIACHICTH CaMe Ha MEPBHHHOMY PHHKY IILISIXOM
IHBECTyBaHHs B Horo OyniBHUITBO. [IpoTe MexaHi3M MpuI0aHHS JKUTIA 32 TAKOKO
(bOpMOI0 3aBKAU € PU3UKOBAHUM I IHBECTOPIB MEPELyCiM Y 3B’SI3KY 13 MOXKIIU-
BOIO HEIOOPOCOBICHICTIO 3a0y/I0BHUKA (IIPU IIOMY, SIK III¢ 3a3HauaB BepxoBHHUI
Cyn YkpaiHy, e MOXIHBO K 3 YMHCIY, TaK i B CHIIy 10OPOCOBICHOI IIOMHUJIKH,
JIOITyIIeHoi 3aMOBHHUKOM OymiBHHITBA'). Tak, 30kpema, B IOpUIHYHIIT JiTeparypi
3a3BHUYall 3BEpPTAETHCS yBara, IO, OKPIM PHU3MKY HEBBEACHHS B EKCILTyaTaIilo
00’exTa OyIiBHULITBA, MOXJIMBUI PU3HUK MOJBIMHOrO Mpojaxy MailHOBHX IIpaB,
00’€KTa 1HBECTYBaHHs, OMHHAIOYM HOTapialbHe MOCBITYCHHS Ta JEpiKaBHY pee-
CTpAIlif0 JIOTOBOPIB KYMiBJI-ITPOJIa)Ky MalHOBHX IPaB, 110 3yMOBJIOBAJIOCH BiJ-
CYTHICTIO pPEECTPY TaKMX MaifHOBUX IIpaB, 00’€KTa IHBECTyBaHHs. Taka cuTyalis
Oyia momupeHoro 10 HabpauHs yuHHOCTI (10 sxoBTHs 2022 p.) 3akoHOM YKpaiHu
«IIpo rapaHTyBaHHS peyoBUX IIpaB Ha 00’€KTH HEPYXOMOro MaiiHa, siki OyayTb
CTIOpY/KeHI B MailOyTHBOMY» Bijl 15 ceprns 2022 poky Ne 2518-IX (nani — HOBHiA
3akoH), 3 YXBAJCHHIM SKOTO HHU3Ka PU3HKiB Oyia ycyHeHa’. BomHouac, sik po3’sic-
Huio MiHicTepeTBo ocTullii YkpaiHu, UM 3aKOHOM Iepef0aueHo MOMIIUBICTh
iHBeCTyBaHHs Ta (DiHAHCYBaHHS OyHiBHUIITBA 00 €KTIB Oy/IiBHHUIITBA 3 BUKOPHUC-
TaHHSAM MEXaHi3MiB, L0 Iependayano 3aKOHONABCTBO, SKE IisUIO 10 HaOpaHHS
YHHHOCTI UM 3akoHOM. [IpoTe 3a3HavyeHe MpaBUII0 BCTAHOBJICHO BUKITIOYHO JUIS
00’€eKTiB Oy/iBHUIITBA, IPABO Ha BUKOHAHHS Oy/IiBEJILHUX POOIT LIOI0 SKHX OTPH-
MaHO JI0 HaOpaHHS YMHHOCTI HOBUM 3aKOHOM. BpaxoBytoun HaBeleHE, CTOCOBHO
00’eKTiB Oy/IiBHHIITBA, MPABO HA BHKOHAHHS Oy/MIBEIBHHUX POOIT IMIOAO SKHUX
HaOyTe micns 10 sxoBTHS 2022 poKy, HUBIILHUM 000pOT 00’ €KTIB HE3ABEPIIEHOTO
OyniBHHITBA 1 MaifOyTHIX 00’ €KTIB HEPYXOMOCTI Ma€ BiOyBaTHCsl caMe BiJIIOBII-
HO JI0 TTOJIOKEeHb HOBOTO 3akoHy>. OTiKe, 3 OISy Ha HaBEICHI P03’ ICHEHHS TPO-
JOBXYIOTb JUSITU paHillle yKJIaAeHi 10roBopu (10 TaKoX MiATBEPAKYETHCS CYIO0-
BOIO MPAKTUKOK), Ha MIJICTABI IKUX 3/IIHCHIOETHCS IHBECTYBAHHS 00’ €KTIB KUTIIO-
BOI HEpPyXOMOCTi, OyIiBHUIITBO SIKUX IIE HE 3aBEPILICHO 3 ONVISAY Ha MOYaTOK
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noBHoMaciTabHo1 30poiinoi arpecii P® nporu Ykpainu. BogHouac crernianbhe
3aKOHOJIABCTBO Y cepi (iHaHCcyBaHHs (30KpeMa iHBeCTyBaHHs*) OyIiBHHIITBA Ha
TOI yac OyJno nmpeacraBieHo 3akoHaMu Ykpainu «[Ipo iHBeCTUILIHHY MisIbHICTH
ta «IIpo (hiHaHCOBO-KPEAUTHI MEXaHI3MH 1 yIpaBIiHHSA MaifHOM IpH Oy/iBHUITBI
JKUTIIA Ta OINEpaIlisiX 3 HEPYXOMICTIO», a Takoxk [IMBUTbHHM KOJEKCOM YKpaiHw,
3aKpIIUIEHUH SKUM MPUHIUI CBOOOAU JOrOBOPY Ha IPAaKTULl 1aBaB MOMIIUBICTh
3a0y/IOBHUKOBI YKJIaJaTd 3 IHBECTOpaAMH Pi3Hi JIOTOBOPH 3 METOK 3ay4eHHS
KOIUTIB y OyNiBHULITBO HOBUX 00’ €KTiB )KUTIOBOT HEPYXOMOCTI, 30KpeMa 1HBECTHU-
LifHI JOrOBOPH, JOTOBOPH KYIIBIII-TIPOAAKY MaHOBUX TpaB Ha 00’ €KT Oy/IiBHHII-
TBa, 1a0BOT y4acTi B OyAiBHULITBI, BUKOPUCTAHHS AepUBAaTUBIB Tolo. BogHouac
Ha BIJIMiHY BiJl ITOJIOKEHb CT. 4 HOBOrO 3aKOHY, /ie BU3HAYEHO 3aXOJIU OXOPOHHU
CIeIiaJbHUX MaHHOBUX TIpaB, L0 CIPSMOBaHI Ha 3amo0iraHHs HEOOXiTHOCTI
3aCTOCYBaHHSI CYIOBOTO 3aXUCTY MPaB iHBECTOPIB® Ta mependaveHo Ai€BH Mexa-
HI3M 3aXHCTy TaKOTO MpaBa IUIIXOM 3a0e3MeUeHHS rapaHTiIMI 3aXUCTY, IO MPH-
PIBHIOIOTBCS 10 TapaHTill 3aXUCTy IpaBa BIACHOCTI (30KpeMa BU3HAUCHO CIIOCOOU
3aXHUCTy NMOPYIICHOTO MaifHOBOTO TIPaBa, 1[0 Ma€ BHPIMINTU 3a3Ha4eHi BUIIIE TIPO-
OrmeMu Ta 3MEHIINTH CyZOBE HABAHTAXKEHHS 33 PAaXyHOK 3aIPOBAIKEHHS 0COONH-
BOCTEH 1010 AepKaBHOI peecTpamil clieniaaTbHOr0 MaifHOBOTO IpaBa’), paHilie
Jifoue 3aKOHOAABCTBO TAKHUX CIIOCOOIB 3aXUCTY YiTKO HE BU3HAUYAJO (IIPHIOMY, K
HAaroJIoly€eThCs B IOPUIMYHIN JTiTepaTypi, HalliOHANBHIN Cyl0Bil MPAKTUL IpUTa-
MaHHa HeTaTHBHA TEH/ICHIIIS 10 3aCTOCYBAHHS IIPUITHUCIB HOBOTO 3aKOHY JUIS BUPIi-
LICHHS CIIOPIB, 1110 BUHHUKIIM B MEXax 3000B’3aJbHUX BIJHOCHH 13 KyHiBIIi-TIPO-
Jaxy MaifHOBUX MpaB, sKi BUHHKIN 10 HaOpaHHS HUM 4HMHHOCTI’). I Xoua, sk
HAroJIOUIYIOTh OKPEMIi HAyKOBIIi, CyZ0Ba MTPAKTHKA HE MOTJIa BUPILIIMTH MPOOIEMH,
1110 HAKOIIMYMITKCH®, IPOTE 3a BIJICYTHOCTI YiTKUX 3aKOHOJIABYMX rapaHTiil Cy/0Ba
MPaKTHUKA 3aTUIIA€THCS €AMHUM BEKTOPOM BH3HAYCHHS HAJICKHHUX CIOCOOIB 3aXH-
CTy MalfHOBHX IIpaB iHBECTOPIB Ha 00 €KTH HE3aBEPIICHOro OyAiBHMLITBA (Maii-
OyTHBOI HEPYXOMOCTI), (hiHAHCYBaHHS SKUX 31HCHIOBAIOCH Ha MTiJICTaBi BIIIOBI /-
HHUX JIOTOBOPIB, YKJIAJICHUX O HAOpaHHS YMHHOCTI HOBUM 3aKOHOM.

Orusipy aiTeparypu 3 TeMu JocifskeHHs. [TuTanus 3aXucTy paB iHBECTOPiB
Ha 00’€KTH He3aBEepIICHOro OY/IIBHUIITBA B HAYKOBIW JIiTEpaTypi OCTAHHIX POKIB
(3okpema B nmyOmikauisx H. FO. Tony6eBoi, A. O. I'mymenka, A. B. JlaBunosuua,
P. A. Maiinanuka, A. B. Mensuuka, B. I. IlaBmosoi, 0. B. Cepreesa,
M. C. CneciBuesa, I. fI. TpimyabchbKoro) po3nisAaloThCs HEPEBAKHO KPi3b MPU3MY
BIATIOBITHUX MEXaHi3MIB, YCTAaHOBJICHHX B¢ HOBHM 3axoHoM Ykpainm «IIpo
rapaHTyBaHHS PEYOBUX NPaB HA 00 €KTH HEPYXOMOTO MaiHa, siki OyayTh CIIOpy-
JUKEHI B MaliOyTHbOMY», sikuii HaOpaB uuHHOCTI 10 x0BTHs 2022 poky, x04a Ipu
PO3KPHUTTI IPABOBOT IPUPOJIU CIIEIIAILHOIO MaifHOBOTO TipaBa Ha 00’ €KT He3aBep-
1reHoro Oy[iBHUIITBA (K MPaBO OUiKYBaHHS) CHHPAIOThCS HAa CYAOBY IPAKTHKY
ToTepeHiX pokiB. BoxHowac yBara He NPHALTAEThCA TPOOICMHHM MHTAHHIM
CYIOBOTI0 3aXHCTY MaifHOBUX NPaB IHBECTOPIB MIOJ0 THX 00’ €KTIB )KUTIOBOI HEPY-
XOMOCTI, OyHIBHHIITBO SKHX pPO3IIOYAIOCH 32 BIINOBIJHUMHU JOTOBOPAMH JIO
HaOpaHHsI YMHHOCTI HOBUM 3aKOHOM.
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IMocranoBka npodsaevu. CynoBuil 3aXuUCT MaiHOBHUX NIpaB IHBECTOPIB Ha
00’€KTH He3aBepIIeHOro Oy/IiBHUITBA MA€E 3/1IHCHIOBATUCH Y CIOCIO, BU3HAYCHUH
3aKOHOM a00 JroroBopoMm. [Iporte, sik Oyino 3a3Ha4eHO BUIIE, 10 HAOpaHHS YMHHO-
CT1 HOBUM 3aKOHOM 3aKOHO/IaBCTBO HE Iependavaso crenialbHuX CIoco0iB 3aXu-
CTy MallHOBUX MpaB iHBecTOpiB. BopHOYac y Cy[IOBil MpakTHIll CyIH B OIHUX
BUTIAJIKaX NOMYCKAM MOXIUBHM BU3HAHHS 33 iHBECTOPOM ITpaBa BIACHOCTI Ha
BIJINOBITHUN 00’ €KT HEPYXOMOCTI, B 1HIIMX € BHUIAJKaX BU3HABAIIU 33 1HBECTO-
pPOM JHIlIe MaiHOBI NpaBa Ha HHOTO; TAKOXK MaJld MicLle BUIAJKH BUTPeOyBaHHS
MaifHOBHUX IIPaB y TPETHOi 0COOM. Y HAyKOBIi JIiTepaTypi, 3a pe3ylibTaTaMH aHai-
3y CY/IOBHX CIIPaB, TAKOX BKa3y€ThCsl HA HASBHICTb TIEPEIIKOJ 1110710 €)EKTUBHOTO
3aXHCTY IPaB IHBECTOPIB® Ta HATOJIOIIYETHCS HA IIPOOIEMATHII BiICYTHOCTI €IHO-
CTi # cTabimpHOCTI cymoBoi mpakTuku'’; mpu oMy Benuka [amara BepxosHoro
Cyny B3araiii 3poOuiia BACHOBOK PO HEMOKJIMBICTh BU3HAHHS IIpaBa BIACHOCTI
Ha 00’ €KT He3aBepIIEeHOro OyIiBHUITBA, HE MPUIHATOTO B EKCILTyaTallilo, B CylI0-
Bomy mopsiaky'!. Taka cuTyartist He CIPHsIE TPABOBI BU3HAYEHOCTI Ta €(hEeKTUBHO-
My 3aXHUCTy MpaB iHBecTOpa. TOMy BapTO MOTOAUTHCH, IO AKTYAIILHUMH BCE Il
3aJTUILIAIOTHCS MUTAHHS 1010 BU3HAYCHHS ¢)EKTUBHUX CIOCO0IB 3aXKCTY BiJIIO-
BiJIHOr0 MaifHOBOTO mpaBa iHBecTopa'?.

Meta Ta 3aBIaHHSI JOCJIIKeHHsI. A BiJITaK BU3HAUCHHS HAJICKHUX (edek-
TUBHHX) CIIOCOOIB 3aXKCTy B CYIOBOMY IOPSIKY MOPYIICHUX IpaB iHBECTOpa Ha
MIPOIHBECTOBaHMH HUM O0’€KT JKUTIOBOI HEPYXOMOCTI (K Ie He3aBepIICHHH
Oy/IiIBHUIITBOM, TaK 1 B)Ke MPUAHATHHN JI0 €KCIUTyaTallii) Ta miJicTaB iX 3aCTOCyBaH-
Hs, HA OCHOBI aHati3y cynoBoi npaktuku BepxoHoro Cymy, it CTaBUTH 38 METY
Hama cTarts. JJOCATHEHHs 3a3Ha4eHOoi MeTH 3a0e3Meuy€eThCsl BUPIIEHHAM TaKHX
OCHOBHHMX 3aBJIaHb: a) BCTAHOBUTH BiJIMIHHOCTI B CII0CO0aX 3aXUCTy IpaB iHBEC-
TOpa y cropax i3 3aMOBHHUKOM Oy/iBHHIITBA (3a0yJTOBHMKOM) I0/I0 00 €KTIB HE3a-
BEPILICHOrO OyAiBHUIITBA Ta 00’ €KTIB, NPUHHATUX JI0 EKCIUTyaTallii; 0) BUSHAYUTH
CIIOCOOM 3aXUCTY MPaB IHBECTOPA Y CIOpax i3 TPEThOI0 0C000I0, sika HabyIIa mpasa
Ha CHipHHHA 00’€KT; B) PO3KPHUTH iHINI CHOCOOM 3aXHCTy TpaB iHBecTopa MpHU
HOPYLIEHH] 3aMOBHUKOM Oy/iBHULITBA (3a0yJJOBHUKOM) YMOB JI0OTOBOPY 3a BiJICYT-
HOCTI CIOPY IIIOJI0 HAJIC)KHOCTI 00’ €KTa Oy/IiBHUIITBA.

Buxusiag ocHoBHOro Marepiaiy. IIpu BH3HAYEHHI MOMIIHBOCTI CYJIOBOTO
3aXHCTy IIpaB iHBECTOpa HA 00’ €KT He3aBEPIICHOTO OYIiBHUITBA BAPTO BUXOIUTH
13 3arajJbHOTO MpaBuia, Ha sIKe 3BepHYIa yBary Benuka [Tanara BepxosHoro Cyny,
PO Te, 1110 BU3HAHHS [TPaBa BIACHOCTI Ha 00’ €KT He3aBepIIEHOTo Oy/IiBHUIITBA, HE
HPUHHATOTO 10 eKCILTyaTallii, B CyJOBOMY MOPSAKY HopMaMu L{MBiTEHOTO KozeK-
cy YkpaiHM 4M IHIIMMH HOPMAaTUBHUMH aKTaMu He mependadeHo. IIpu mpomy
Bepxosuuit Cyn Buxoauts 3 Toro, mpo 4. 2 ct. 331 LK Ykpainu BcTaHOBIEHO, 110
[IPaBO BJIIACHOCTI Ha HOBOCTBOPEHE HEPYXOME MAalHO BUHHMKAE 3 MOMEHTY 3aBEp-
IIeHHsT Oy/IiBHUITBA. SIKIIO JOTOBOpPOM ab0 3aKOHOM TMepea0aueHO MPUHHSTTS
HEPYXOMOTO MaiiHa JI0 €KCIUTyaTallii, paBo BJACHOCTI BUHUKAE 3 MOMEHTY HOTo
NPUIHATTS 10 eKcIuTyaTarii. SIKIo mpaBo BIACHOCTI HA HEPyXOMe MaiiHO BiAIO-
BIJIHO JI0 3aKOHY MiJisirac JepKaBHIM peecTpallii, MpaBo BIACHOCTI BHHUKAE 3
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MOMEHTY AepKaBHOI peecTpauii. AHaii3 noaoxkens cT. 331 IIK Vkpainu y cucrem-
HOMY 3B’s13Ky 3 HopMmamu crareid 177-179, 182 uporo Kozgexcy, 4. 3 c1. 3 3akony
Vkpainu «IIpo gepskaBHY peecTpalilo pedyoBHX IpaB Ha HEPYXOME MaiHO Ta X
00TsDKEHb» Jla€ MiJCTaBU JUI1 BUCHOBKY IIPO T€, L0 IIPaBO BIACHOCTI HA HOBO-
CTBOPEHE HEPYXOME MaiHO SIK 00’€KT LIUBIIBHUX MPaB BUHUKAE 3 MOMEHTY HOTO
nepkaBHOi peectpauii. BigmosinHo mo cr. 18 3akony VYkpainu «IIpo ocHoBU
MICTOOY/IyBaHHS» 3aKiHUCHI OyIiBHHIITBOM O0’€KTH MiJISTAIOTh MPHHHATTIO B
eKCILTyaTallilo B MOpsAKY, BcTaHoBieHoMy KaGinerom MiHicTpiB VYkpainu.
Excruryararist He IPUHHATHX Y BCTAHOBICHOMY 3aKOHOJIABCTBOM ITOPSIIKY 00’ €K-
TiB 3a00poHseThes. OTxe, AepKaBHIN peecTpalii Niassirae NpaBo BIACHOCTI Tilb-
KU Ha Ti 00’€KTU HEPYXOMOro MaiiHa, OyIiBHUITBO SKUX 3aKIHYEHO Ta SKi IIpU-
WHATI B EKCIUTyaTallilo y BCTaHOBJICHOMY mopsaky. [lo mporo BepxoBuuit Cyn
VYkpaiHnu Tak caMo poOMB BUCHOBOK, 1110 HA TOW 4ac MIPAaBOBIIHOCHUHH IIOJ0 3ally-
YeHHs1 KOWTIB (i3MYHHUX 0cCi0 3 MeTow (iHAHCYBaHHS Oy/IiBHHUIITBA, MOPSJIKY
YIPaBIiHHS UMM KOIITaMH pErynioBaiucs 3akoHaMu Ykpainu «IIpo dinanco-
BO-KPEIUTHI MEXaHI3MH 1 yIIpaBIiHHI MaifHOM Mpu OyIiBHUIITBI KUT/IA Ta Orepa-
1isix 3 HepyxomicTion Ta «IIpo iHBeCTULIHHY AiSUTBHICTD, @ TAKOX MOTOKESHHIMHU
LK Vkpainu, skumu He epeadaueHo BUHUKHEHHS [IpaBa BIACHOCTI HA HOBOCTBO-
peHuit 06’ €KT HEPYXOMOCTI Ha TiICTaBI CYIOBOTO pirieHHs ">,

B iHwiii cipasi, NiATPUMYIOUH BHIIEBKA3aHUH 3araJlbHUN MiAXiJ IOpo Te, L0
3aKOHOIABCTBOM He ITepei0adeHo MOXKIHBOCTI 3BEPHEHHS JI0 Cyy 3 BHMOTOIO PO
BHM3HAHHSI [TPaBa BIACHOCTI Ha 00’ €KT HEe3aBEPILECHOTO OyAiBHUIITBA, SIKUI HE MTPU-
HHSTO B YCTAHOBJIEHOMY 3aKOHOM IOPSIIKY A0 €KCILIyaTawii (3 TUX HiJICTaB, 10 B
TAaKOMY BHIAJIKy 00’ €KT He3aBepIICHOTo Oy/IiBHUIITBA III¢ HE HA0YB CTAaTyCy Hepy-
XOMOTO MaifHa sik 00’ekTa HUBUILHUX NpaB), BepxoBuuit Cyn 3ayBaxxuB, IO 10
BUHHMKHEHHSI [TpaBa BIACHOCTI HAa HOBO30y/I0BaHE HEPYyXOMe MaifHO MPaBo BIACHO-
CTi iCHYe€ NHIIIe HAa MaTepiany, oOnaaHaHHA Ta iHIIe MaifHO, 10 OyJI0 BUKOPUCTAHO
B mporeci OyniBHMITBAa. OCc00a CTae BIACHUKOM HOBOCTBOPEHOTO 00’ €KTa HEPYXO-
MOCTI MiCJIsI 3aBEpIICHHS HOTo OyIiBHHIITBA, MPUIHATTS HEPYXOMOTO MalHa J10
eKCIUTyaTallil Ta Jep>kaBHOI peecTpalil. TakuM 4uHOM, IPaBO BIACHOCTI HAa HOBO-
CTBOPEHE HEPYyXOMe MaliHO K 00’€KT IMBUIBHMX IPaB BHHUKAE 3 MOMEHTY Jep-
JKaBHOI peecTpallii mpasa'. Y HayKoBii JiTepaTypi Tak caMo 3BEPTAEThCS yBara Ha
OCHOBHI BUMOTH HaOyTTs IIpaBa BIACHOCTI Ha 00’€KT HE3aBEpPIICHOTO OyNiBHHII-
TBA SIK HEPYXOMOTO MaiiHa: MPUUHSATTS HOTO B €KCILTyaTallilo Ta MPOBEACHHS JIep-
’KaBHOI peecTpallii mpaBa BIACHOCTI Ha 00’ €KT HEPYXOMOro MaiHa'>.

3 HaBeIEHOTO BUILUINBAE MOKJIMBICTD BU3HAHHS B CYZIOBOMY HOPSIIKY 3@ 1HBEC-
TOpPOM IpaBa BIIACHOCTI JIMIIE HA Ti 00’ €KTH HEPYXOMOCTI, SIKi PO3MIILIIEHO y BBE-
JICHUX B eKCIDTyaTamnito Oyauakax. [Tpu mpoMy mepeayMoBOrO ISl HOTO € BiICYT-
HICTH y iHBECTOpa MOXJIMBOCTI O(OPMUTH NPaBO BIACHOCTI B I03aCyJOBOMY
nopsaky. Bepxosuuii Cyn po3’siCHUB, 1110 y BUIIAJKy OCIIOPIOBaHHS UM HEBU3HAH-
Hsl 32 IHBECTOPOM, SKMH BUKOHAB YMOBH JIOTOBOpPY IHBECTYBaHHS, MEPBICHOTO
IIpaBa BJIACHOCTI HA HOBOCTBOPEHUI 00’ €KT 1HBECTYBAHHSI, BBEJICHUIN B €KCILIya-
Talito, ePEeKTUBHIUM CIIOCOOOM 3aXHCTy TAKOTO IpaBa € BU3HAHHS IPaBa BIACHO-
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cti Ha migctaei cr. 392 1K Vkpainu. Binnukanist y uiid cutyauii He Oyae Hajex-
HUM CITI0cOOOM 3aXUCTy MOPYIICHHX, HEBU3HAHUX YU OCIIOPIOBAHUX IPaB, OCKiJIb-
k1 3a 3mictom crareil 387, 388 1K Vkpainu mo3oB npo BUTpeOyBaHHS MaiiHa
Ipe]’ ABJSIETHCS BIACHUKOM JIO BOJIOJUIBIIS CITIPHOTO MaifHa (a/1Ke METOI0 BiH/AM-
KallifHOTO MO030BYy € 3a0e3MCUCHHs] BBEJCHHS BIIACHMKA Y BOJIO/AIHHS MailHOM,
SIKOTO BiH OyB HE3aKOHHO 1030aBlieHUIl). 3 oIy Ha Te, [0 Y BUNAAKY HAOyTTs
IpaBa BJIIACHOCTI HA HOBOCTBOPEHE HEPYXOME MallHO caMe iHBECTOp HalyBa€ rep-
BUHHE ITPaBO BIIACHOCTI, Ha sike paHiie He Oyso i He Moo OyTH 3apeecTpOBaHE
MpaBO BJACHOCTI IHINMX OCIO, BiHIWKaIlisS HE Moke OyTw 3actocoBaHa. Tomy
Benuxka [Tanara Bepxosnoro Cyny 3po0Ouiia BUCHOBOK, 1110 BU3HAHHS IIpaBa Biac-
HocTi 3a cT. 392 IIK Vkpainu € eeKTUBHIM 1 HaJIe)KHIM CIOCOOOM 3aXHCTy IIpaB
CTOPOHH — MOKYTIS, SIKMH 32 JOrOBOPOM KYHIBIi-IIPOAAKy MaiHOBHX MpaB MOB-
HICTIO CIUIaTHB Y3TO/UKEHY B OTOBOPI FPOIIIOBY CyMY, IIPOTE HE MOXKE peatizyBaTH
CBOI MpaBa BHACIHIJOK HEAOOPOCOBICHOT TOBEIIHKU IPOMABIS ICIS BBEICHHS
OyIMHKY B €KCILTyaTallilo, SKMH He BU3HAE MIpaBa IOKYIMLs Ha 30y710BaHy KBapTu-
Py, 30Kpema He Tiepe/iae iHBeCTOPY yCix HEOOXiTHUX TOKYMEHTIB 151 O OPMIICHHS
npaBa BIIacHOCTI'®.

Otxe, HEMPUIHATTA 00’€KTa HEPYXOMOCTI O €KCIUTyaTalil YHEMOXKIUBIIIOE
3aCTOCYBaHHs TaKOTO CIIOCOOY 3aXHCTy IpaB iHBECTOpa, SIK BH3HAHHS 32 HUM
npaBa BJIACHOCTI Ha Takuil 00’ €KT (x04a, HAITPUKJIIA1, OKPEMi HayKOBIII BCE XK MPO-
MOHYIOTh 3aKOHOJABYO 3aKPIMHUTH IiJCTAaBH 3aCTOCYBAaHHS TaKOTO CIOCO0Y, SIK
BU3HAHHS 3a IHBECTOPOM IpaBa BJIACHOCTI HAa 00’€KT HE3aBEPLICHOTO Oy/liBHHUII-
TBa!”). BogHoUYAC Iie He 3arepedye MOXKIIMBOCTI CY/IOBOTO 3aXUCTY MPaB iHBECTOPa
B IHIII CHOCIO MPH MOPYIICHHSX 3 00Ky 3a0y/I0BHHKA.

Tak, 30KpeMa, CYIOBOIO IPAKTHUKOK IiATPUMYETHCS CYIOBHH 3aXHCT NpaB
iHBecTOpA, KUl MOBHICTIO CIUIATUB BHECOK 32 HEPYXOME MailHO, OJJHaK BBEJCHHS
00’eKxTa OyIiBHMITBA B €KCIUIyaTalilo He BifOyl1oCh, a 3a0ylMOBHUK CTaBHUTh Mif
CYMHIB BUKOHaHHSI HUIM CBOTX 3000B’s13aHb 32 JIOTOBOPOM, IIJISIXOM BU3HAHHS Maii-
HOBHUX TpaB 3a IHBECTOPOM Ha 00’ €KT iHBecTyBaHHsA'®. B oxtHii 3i cripaB, mpeame-
TOM I030BY B sIKiif OyJ1a BUMOra IIpo BU3HAHHS 3a [103MBaYeM MAfHOBHX IIpaB Ha
KBapTHpY, IO pO3TalllOBaHa B OYIMHKY, SIKMI OyIy€eThCs, sIKi MO3MBa4 HaOyB Ha
iJICTaBl YKJIaJEHOTO MONIEPEIHHOrO 0rOBOPY Ta IOTOBOPY PO NaHOBY y4acTb y
OyniBuuITBi, BepxoBHuii Cy 3ayBakuB, IO 3aXUCT MAWHOBUX MPAaB 3/1iHCHIOETh-
Csl B OPSAAKY, BU3HAYCHOMY 3aKOHOIABCTBOM, a SKIIO TaKUH CHeLiaJbHUI mopsi-
JIOK HE BH3HAYCHUIA, 3aXMCT MAHOBOTO MpaBa 3/iHCHIOETHCS HA 3aralbHUX M-
CTaBax IUBUIFHOTO 3aKOHOAABCTBA; NIPH IEOMY BH3HAHHS IIPaBa MOXKE 3aCTOCOBY-
BATUCS TIJBKH TOJI, KOJIM Cy0’€KTUBHE HUBLIBHE ITPABO BUHUKIIO 1 SKIIO 1€ PABO
MOPYIIYETHCS (OCTIOPIOETHCSI a00 HE BU3HAETHCS) 1HIIIO 0CO00I0; Y pa3i HeBUKO-
HaHHs 3a0yJOBHHKOM HAaJEXKHUM YMHOM Y3STUX Ha ceOe 3000B’s3aHb, & TaKOXK
BiJICYTHOCTI (pakTy BBEICHHS OY/IMHKY B €KCIUTyaTallif0, 3 ypaxyBaHHSIM [TOBHOT Ta
BYACHOT CIUIATH NMAMOBMX BHECKIB, C)EKTUBHUM CIIOCOOOM 3aXHUCTy MOPYIICHUX
[paB € BU3HAHHS MaWHOBHMX MpaB Ha 00’ekT iHBecryBaHHs'’. Ilpu 1bOMYy, sK
po3’sicamna Benmka [anara BepxoBroro Cyny, i MafHOBHM IPaBOM CIIiJT pO3y-
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MITH «IIPaBO OYiKyBaHH», 1[0 € CKJIAJOBOIO YACTUHOIO MaiHa sIK 00’ €KTa LIUBIb-
HUX TIpaB. MaifHOBe paBo 3acBiIdye MPAaBOMOYHICTh HOTO BIACHHKA OTPHMATH
MPaBO BJIACHOCTI Ha HEPYXOME MailHO 4M IHIIE pPEYOBE MMPAaBO Ha BIANOBIIHE
MaiiHO B MailOyTHbOMY.

ToGT0 MaitHOBe TpaBoO — 11e 0OMEKEHE PEUOBE MPaBO, 3a SIKUM HOTO BIACHHUK
HaJIiJICHHI IEBHIMH, aJie He BCiMa, IIpaBaMH 100 MaifHa. [1py nboMy MaifHOBUM
MIPaBOM Ha 00’€KT HE3aBEPIICHOTO OyIiBHUIITBA € 00YMOBJICHE JOTOBOPOM ITPABO
HaOyTTs y MailOyTHhOMY IpaBa BIACHOCTI HA HEPYXOME MaiHO, SIKe BUHUKAE TOI,
KOJIM HACTaJIM TEBHI, ajie He BCi, IOPUIMYHI epeyMOBH, HEOOXIHI Ta JOCTATHI
Juist HabyTTst pedoBoro npasa®. [Ipo pedoBy npaBoBy MPHPOIY paBa iHBECTOpa Ha
00’eKT HepyXoMocTi, sAkuil Oyle CHOpY/LKeHHH y MallOyTHbOMY, 30KpeMa Ha
00’€KT He3aBepIICHOTO OyIiBHUIITBA, TOBOPUTHCS ¥ y HayKOBiil siTeparypil.
Takuii miAXix TaKoX MPOCTEXKYBaBes B pimeHHsx Bepxosuoro Cyny Ykpainn?,
BonHovac He BCi HAYKOBII MOAUISIOTH MiJXi MO0 KBamidikailii MaifHOBOTO 0Odi-
KyBaHHS sIK OOMEXEHOTO PEe4oBOro Mpasa, BBaxkatoud, mo LK Ykpainu, iHmmMu
3aKOHAMH IPSIMO He Nepe0adeHo OI0KEHb PO BU3HAHHS MaifHOBOTO OYiKyBaH-
HSl OOMEKEHUM PEIOBHM IPABOM.

binbuie 3po3ymiTu IpaBOBY IPUPOAY 3a3HAUCHUX MalHOBUX IpaB A0IOMAarae
Cy/IOBa MPAKTHKA y CIIpaBax Mpo 3aXKCT IpaB iHBECTOpa y Cropi He i3 3a0yI0BHU-
KOM, a i3 TpeTbo1o 0c00010, sika Halyia mpaBa Ha 00’ €KT iHBeCTyBaHHsI (y BUIIATKY
TaK 3BaHOTO MOABIHHOTO Mpomaxy 00’ekTa iHBecTyBaHH:). Tak, y oaHiif 31 cripaB
M03MBAYKa, SK 1HBECTOP JKWUTJIOBOTO OYIIBHMIITBA, 3BEpHYJACS 3 MO30BOM PO
BU3HAHHS 32 CO00I0 MallHOBHX IpaB Ha IIPOIHBECTOBAHY KBapTHPY Ta BHTpPEOY-
BaHHsI 11 B 1HIIIOT 0COOM, 32 KO 3apEECTPOBAHE TPABO BIACHOCTI Ha II}0 KBAPTH-
py. Binnosinatoun Ha nuTaHHS, AKi caMe IIpaBa Ha 00’ €KT IHBECTYBaHHS BUHUKA-
FOTh Yy 1HBECTOpa Ta B SIKUI CHOCIO iHBECTOpP YKUTIOBOT HEPYXOMOCTI MMOBHHEH
3aXMIIaTH CBOi MpaBa Ha TNPOIHBECTOBaHYy HepyxomicTb, Benuka [lanara
Bepxoeroro Cyny aiiiliuia BECHOBKY, 1110 32 YMOBH BUKOHAHHS iHBECTOPOM BIIac-
HUX 3000B’513aHb 3a IHBECTHLIHHNM JOTOBOPOM IicCiIs 3aBEPILICHHS BIANOBIIHO 10
BUMOT 3aKOHY OyIBHUIITBA 00’ €KTa IHBECTYBaHHS Y IHBECTOPAa BHHUKAIOTH TIPaBa,
TOTOXHI MPaBy BJIACHOCTI, a BIITAK IHBECTOP MOXKE CTABUTH MUTAHHS PO BUTpPE-
OyBaHHS Takoi XUTJIOBOI HEPYXOMOCTI BiJ| iHIIMX OCiO, sIKi HEI0 HE3AKOHHO 3aBO-
JIOITH. AJIKe Ticisi BAKOHAHHS YMOB IHBECTHIIIHHOTO JIOTOBOpPY iHBECTOp Ha0y-
Bae MaifHOBI NpaBa Ha 00’ €KT iHBECTYBaHHS, SKi MICJIS 3aBEPIUCHHS OyIiBHUITBA
00’€eKTa HEPYXOMOCTI Ta MPUHUHSATTS HOTO J0 eKCIUTyaralii TpaHC(HOPMYIOThCS Y
MIPaBO BJIACHOCTI iIHBECTOpA Ha MPOIHBECTOBAHUH 00 €KT 3 HEOOXIIHICTIO JiepiKaB-
HOI peecTpallii iHBECTOPOM TaKOTo IpaBa 3a co00k0, TO 3a0y/IOBHUK 11030aBICHUI
MpaBa BiT4yKyBaTH 00 €KT IHBECTYBaHHS Ha KOPUCTh Oynb-siKol iHIIOI 0coOu
(amxke came iHBeCTOP € 0c00010, siKa IIepBiCHO HaOyBa€ IIPaBO BIACHOCTI HA 00’ €KT
HEPYXOMOT'0 MaiHa, CHIOpy/KeHUH 3a 11 KorTH). OCKUIbKKA IHBECTOpP HaAiJICHUN
[IpaBaMy, TOTOXKHUMU IIpaBaM BJACHHKAa HEPYXOMOIO MaiiHa, NOB’SI3aHUMM 31
CTBOPEHHSM 00’€KTa HEPYXOMOTO MaifHa, TOMY B pa3i MOPYIIECHHS] HOro peYOBUX
IIpaB BiH Ma€ MPaBO HA 3BEPHEHHS 10 CYAY 3a IX 3aXHCTOM IIIIXOM MPEA SIBICHHS
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[I030BY MPO BU3HAHHS 32 HUM HOro MaifHOBHX IIpaB Ta BUTPeOyBaHHs CBOET BIac-
HOCTI 3 HE3aKOHHOTO BOJIOIIHHSI iHIIOT ocobu (crarti 392, 388 LIK Vkpainu)®.

TTopsiz i3 3aCTOCYBaHHSAM PEYOBO-IIPABOBHX CHOCOOIB 3aXUCTY MPaB iHBECTOpa
MOKYTh BUKOPHUCTOBYBATUCH i 1HIII CIOCOOM 3aXUCTy HOTo Mpas MpH HOPYLIEHH]
3a0yJJOBHUKOM YMOB J0TroBOpY. Tak, SIKIIO NMPOIHBECTOBaHMUN 00’€KT BHACIIIOK
He0OPOCOBICHUX J1iii 3a0y/IOBHUKA ITEPEHIIIOB Y BIACHICTh TPETiit 0c00i (Tak 3Ba-
HU MOJBIHMHN Mpoiax 00’ €KTa IHBECTYBaHHSI), TO IHBECTOP, SIKHii HAOyB MaliHO-
Bi IIpaBa 3a JOrOBOPOM, MOXKE BITHOBHTH CBOI IIpaBa IIIIXOM CTSITHEHHS i3 3a0y-
JIOBHHKA I'POILIOBUX KOIITIB, sIKi OyJIM CIIaueHl HUM Ha BUKOHAHHS 1HBECTHLIHHO-
IO JIOTOBOPY, Ta 3aBJaHNX 30MTKIB y 3B 53Ky 3 HCHAJIC)KHIUM BUKOHAHHSM JIOTOBIp-
HHX 3000B’s13aHB>.

Kpim Toro, 3a HeHaJle:)KHE BUKOHAHHS 3a0yJ0BHIKOM JOTOBIpHHUX 3000B’s13aHb
(moroBopy KymiBIIi-IpoJaKy MalHOBHX TIPaB Ha KBAPTUPY), 30KpeMa MOPYIICHHS
YMOB B YaCTHHI CTPOKIB 3/1a4i 00’€KTa B EKCIUTyaTallilo, IHBECTOP Ma€ MpaBo Ha
BiALIKOAYBaHHS MopanbHOi mkoau. IIpu nsomy Bepxosuuii Cyn 3po6uB BHCHO-
BOK, III0 MOpajbHA LIKOJA 3a MOPYIIEHHs IIMBIILHO-IIPABOBOTO JOTOBOPY MOXKE
OyTH KOMIICHCOBaHa 1 B TOMY pa3i, SKIIO IIe MPSIMO He nepeadadyeHo 3aKoHOM abo
TUM 4YH IHIIMM JIOTOBOPOM, 1 MiJUIArae CTATHEHHIO Ha mifcrtasi crareit 16, 23 11K
Vkpainu i crareii 4, 22 3axony Ykpainu «IIpo 3aXHCT [IpaB CIIOXKUBaYiB» HaBITh y
TUX BUIJKaX, KOJH yMOBaMH JOTOBOPY IPaBO Ha KOMIICHCAII0 MOpPAaJbHOI
KO/ He Tiepeadadeno”.

BucnoBku. OTxe, IPOBEJEHUN HaMU aHai3 Cy[0BOI IPaKTHUKU BepxoBHOTO
Cyny naB 3MOTYy BH3HAUUTH MOXJIMBI CIIOCOOM 3aXHCTy B CYIOBOMY IOPSIKY
MOPYIICHUX MPaB IHBECTOPA Ha MPOIHBECTOBAHUI HUM 00’ €KT JKUTIIOBOI HEPYXO-
MOCTI, SIKIIIO MTPEAMETOM CIIOpY BUCTYIA€e Oe3M0CcepeIHbO TaKH 00’ €KT Y 3B’ SI3KYy
3 IOpPYLIEHHAM IIpaBa BOJOJIHHS iHBECTOpa Ha HbOro. Crocid 3axucTy mopyuie-
HUX TpaB IHBECTOPA B TAKOMY BHIAJIKY 3aJICKHUTh BiJl HAABHOCTI / BIZICYTHOCTI B
00’€KTa HEPYXOMOCTI CTaTyCy 3aBepIICHOrO OY/IIBHUIITBOM i IPUHHSITOTO JI0 €KC-
IUTyaranii, ajpke JIMIIe B [[bOMY BUIIAJIKY HAJISKHUM CIIOCOOOM 3aXMCTY BUCTYIIA-
THMe BUMOTa JI0 3a0y/IOBHUKA PO BU3HAHHSI ITPpaBa BJIACHOCTI HA 00’ €KT HEPYXO-
MOTO MaifHa; CTOCOBHO X 00’€KTa HE3aBEpIICHOTro OyIIBHHUIITBA — HAJIC)KHUM
criocoboM Oyze BUMOTa MpO BU3HAHHS MaiHOBHUX IIPaB 3a IHBECTOPOM Ha 00’ €KT
iHBecTyBaHHsL. SIKIIO K MPOiHBECTOBAHUI 0CO000 00’ €KT OyB BiIUyKEHUI TpeTiil
0c001, TO ITHBECTOp Mae BUMAraTu BUTPeOyBaHHS TAKoro o0’ekTa B iHIIOI 0co0H,
3a KO0 3apeecTpOBaHE MPABO BIACHOCTI HA HBOTO, a Y BHUIAAKY HEHPUHHATTS
00’€KTa 10 eKcIulyaTanii — BUMararu BUTpeOyBaHHS MaiHOBUX HpaB Ha 00’€KT
IHBECTyBaHHS. [HIIMMU, HE pEUyOBO-IIPABOBUMH, CIIOCOOAMH 3aXUCTy IpaB iHBEC-
TOpa, TOPYLICHHS SIKUX HE OB’ SI3aHO 31 CIIOPOM III0/I0 HAJISKHOCTI 00’ €KTa Oy/1iB-
HHLTBA, MOXYTb OyTH BUMOTH IIPO PO3ipBaHHS i3 3a0yHOBHHUKOM JOTOBODPY Ta
CTATHEHHS 3 HbOTO TPOIIOBHX KOIUTIB, sIKi OyJIM CIJIa4eHi HA BUKOHAHHS 1HBECTH-
LifHOTO JIOTOBOPY, Ta 3aBHAaHUX 30UTKIB Yy 3B’SI3KYy 3 HEHAJIC)KHHUM BUKOHAHHSIM
JIOTOBIPHUX 3000B’si3aHb 200 HEYCTOMKH, a TaKO)X BHUMOTH PO BIIIIKOILYBaHHS



546 ITPABOBA IEP>KABA e Bunyck 37

MOPAJIbHOI KO, 30KpeMa 3a MOPYLIEHHsI CTPOKIB 31aui 00’€KkTa B €KCILTyaTa-
Iifo.

IMopanbIui JOCHIPKEHHS B [{bOMY HAIpsIMi JOIIOMOXKYTh HOIIMOUTH TEOPETHY-
HI 3HaHHSI 1I0JI0 PO3MEKYBaHHS CIIOCOOIB 3aXHCTY IPaBa BIACHOCTI 3aJISKHO BiJ
HasIBHOCTI YU BIJCYTHOCTI cTaTycy 00’€KTa HEpyXOMOIo MaiiHa Ta 3aJIeXKHO Bif
Cy0’€eKTa-MOPyIIHUKA, a TAKOX OOTPYHTYBAaHHS PEIOBO-IIPABOBOI MPHPOIM TPaB
IHBeCTOpa Ha 00’€KT He3aBepUIeHOTo OyAiBHUITBA. [IpakTHuHMIl acmekT mocii-
JUKEHHSI Ma€ MOCIIyTyBaTHCs B 3aCTOCYBaHHI HOBOTO 3akoHy Ykpainu «IIpo rapan-
TyBaHHS PEUOBHX IIpaB Ha 00 €KTH HEPYXOMOTO MaifHa, fKi OyTyTh CHOPYIKEHi B
MaiiOyTHbOMY», 30KpeMa, IpU 3AIHCHEHHI 3aXUCTy CHELiaJbHOrO MaiHOBOrO
1paBa Ha 00’ €KT HE3aBEPIICHOTO OYyIiBHUIITBA.
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Koroied Serhii. Judicial protection of investor’s rights to an object under
construction

Introduction: The legislation that was in force before the entry into force of the Law
of Ukraine “On Guaranteeing Property Rights to Real Estate Objects to be Constructed
in the Future” did not define special methods of protecting the rights of investors to
objects under construction. Since previously concluded contracts, on the basis of which
investments in residential real estate objects were made, continue to be valid today, the
problem of protecting the rights of such investors remains relevant. At the same time,
in judicial practice, in some cases, courts allow the recognition of the investors
ownership of the relevant real estate object as possible, while in other cases they
recognize only property rights to it; decisions are also made to claim property rights.
And the Supreme Court generally concluded that it is impossible to recognize the
ownership of an object under construction that has not been put into operation in
court. This situation does not contribute to legal certainty and effective protection of
investors’ rights. In this regard, the issues of determining the appropriate methods of
protecting the investor s property rights in court remain relevant.
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The aim of the article: The purpose of the article is to determine the appropriate
methods of judicial protection of the violated rights of an investor to a residential real
estate object invested in (both under construction and already put into operation) and
the grounds for their application.

Results: The results of the study are based on a systematic analysis of individual
judgments of the Supreme Court, which formulate key conclusions regarding the
protection of investors 'rights to residential real estate using both property and binding
methods of protection, depending on the status of the real estate object and the status
of violator. The possibility of recognizing in court the investor’s ownership rights only
to those real estate objects located in completed buildings has been established. The
prerequisite for this is the investors lack of the opportunity to formalize the right of
ownership extrajudicially. Failure to accept the real estate object for operation makes
it impossible to apply such a method of protecting the investor's rights as recognition
of the right of ownership of such an object. At the same time, this does not deny the
possibility of judicial protection in another way of the investor s rights violated by the
developer. Case law supports the protection of the rights of an investor who has fully
paid the fee for real estate, but the construction object has not been put into operation,
and the developer questions his fulfillment of his obligations under the contract by
recognizing the investors property rights to the investment object. At the same time, in
cases of protection of the investor's rights in a dispute not related to the developer, but
with a third party who has acquired the rights to the investment object (the so-called
double sale of the investment object), the appropriate method of protection will be to
claim the investment object or property rights to it. Along with the use of property-legal
methods of protecting the investor s rights, other methods of protecting his rights may
be used in the event of a breach by the developer of the terms of the contract. In
particular; in the case of a “double sale of the investment object”, the investor may
restore his rights by recovering from the developer the funds that he paid under the
investment contract and the losses incurred due to improper execution of contractual
obligations, in the event of a breach of the terms of the contract, in particular, violation
of the terms of putting the object into operation, the investor has the right on
compensation for moral damage.

Conclusions: Thus, the legal proprietary methods of protecting the rights of an
investor on a real estate object in court depend on the completion of construction and
putting the object into operation (before or after this), which will determine the type of
object, the ownership of which will be subject to protection (real estate or property
rights to it), as well as it depends on the entity that disputes the investor's rights to the
object purchased by him - the developer or a third party that acquired the rights to such
an object. Obligatory legal methods of protection can be applied in cases of breach of
the contract by the developer, without dispossessing of investor of his property, and
include compensation for losses or penalties and moral damage.

Keywords: object under construction, real estate, housing, property rights,
ownership, methods of protection, recognition of property rights, recovery, judicial
protection, judicial practice, investor, developer.
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