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BI®YPKALIIAA MPOBAOXXEHHS B APBITPAXHIW MPAKTULI
TA MPOLUEAOYPHUX NMPABUITAX .
MDKHAPOOHUX APBITPAXKHUX IHCTUTYLIN

Y emammi 30iiicneno komnnexcnuil ananiz Oighyprayii’ Ak npoyecyanrbHo2o incmpy-
MEHMY MIHCHAPOOHO20 apOimpax;cy 3 ypaxyeanHam ii cyuacroi apoimpasxcHoi npaxmu-
ku. Jlocniosiceno npasosy npupody oigyprayii, it micye 6 cmpykmypi apoimpanicHoeo
npoeaoicenss ma poib y 3abesneweHni npoyecyanvroi ekoHomii, eghpexmugnocmi i
KoHyeHmpayii posensdy na nopocosux numantsax. Okpemy yeéazy npuoileno npakmuyi
ingecmuyitino2o apoimpasicy, 30Kkpema CHNpasam, wo po32NA0AIUCT 6 MedNcax
Miscnapoonozo yenmpy 3 ypeynoeants ineeCmuyiiHux cnopie ma 3a Ap6impasicrnum
peenamenmom UNCITRAL. [lpoananizosano nioxoou apoimpax)cHux mpuOyHanie 0o
OoyinbHOCMI PO30INEeHHA NPOBAONCEHHS, A MAKOHC CIMAMUCMUYHI OaHI 000 BNIUBY
bihyprayii na mpusanicme pozenady cnpas. OOIPYHMOBAHO SUCHOBOK NPO me, Ujo
bighyprayia € eadxciusum, ane KOHMEKCMHO 3ANEHCHUM NPOYECYAIbHUM THCmPYyMeH-
MOM, epeKmusHiCIb AKO20 SUSHAUAEMbCA OCOOIUBOCHAMU KOHKDENMHO20 CROpY ma
36AACEHUM PO3CYOOM apOIMPAN’CHO20 MPUOYHATY.

Knrwuoei cnosa: dighyprayia, misxcnapoonuii apoimpasic, ineecmuyitinuii apoim-
pasc, npoyecyanbHa eKoHoMis, pucouxyis apbimpascnoeo mpubynany, ICSID,
UNCITRAL, apbimpadiche nposadicents, nonepeoui numaHHs.

Melnyk Maksym. Bifurcation of proceedings in arbitral practice and procedural
rules of international arbitration institutions

The article provides a comprehensive analysis of bifurcation as a procedural tool
in international arbitration, taking into account current arbitration practice. It
examines the legal nature of bifurcation, its place in the structure of arbitration
proceedings, and its role in ensuring procedural economy, efficiency, and concentration
on threshold issues. Particular attention is paid to the practice of investment
arbitration, in particular cases considered within the framework of the International
Centre for Settlement of Investment Disputes and under the UNCITRAL Arbitration
Rules. The approaches of arbitral tribunals to the expediency of separating proceedings
are analyzed, as well as statistical data on the impact of bifurcation on the duration of
cases. The conclusion is justified that bifurcation is an important but context-dependent
procedural instrument, the effectiveness of which is determined by the specifics of a
particular dispute and the balanced judgment of the arbitral tribunal.

* Melnyk Maksym, Postgraduate Student of Koretsky Institute of State and Law of the
NAS of Ukraine

© M. A. MenbHuk, 2026



PO3JIT IX * Tpubyna mono0oeo guenoeo 845

Keywords: bifurcation, international arbitration, investment arbitration,
procedural economy, jurisdiction of the arbitral tribunal, ICSID, UNCITRAL,
arbitration proceedings, preliminary questions

IMocTaHoBKa mpodjeMH Ta aKTYyaJbHICTh J0CHiIxKeHHs. MiXHapOIHUIA
apOiTpax, 30KpeMa KOMEPUiHHUHA Ta IHBECTHLIHHHNA, XapaKTEePU3y€EThCSI BHCOKUM
piBHEM MpoOlECyallbHOI THYYKOCTI, 1[0 Ja€ 3MOry apOiTpaKHUM TpUOyHaiaMm
aJlaNTyBaTH HPOBAJXKEHHS 10 CKJIAJHOCTI Ta CHEUU]IKM KOHKPETHOTO CIIOPY.
OnHuM 13 IPOSBIB TaKOI THYYKOCTI € PO3JUICHHS apOiTpaKHOIO MPOBAIXKEHHS Ha
OKpeMi eTaru, BiJIoMe B MPAKTHUIN K Oidypkallisi apOiTpaKHOTO MPOBAHKCHHS
(anr. bifurcation of arbitration proceedings). ITepBicHO 11eii IHCTPYMEHT 3aCTOCO-
BYBAaBCsl MIEPEBAKHO SIK TEXHIYHUN MO PO3IIISY HA CTAil0 BCTAHOBJICHHS BiJI-
MOBIIANIBHOCTI Ta CTaJil0 BU3HAYCHHS PO3MIpY BiAIIKOAYBaHHs. BomHovac eBo-
JOIST apOITpaKHOT MPAaKTHUKH, 30KpeMa y crpaBax MDKHApOTHOTO LEHTPY 3
yperymoBanHs inBectuniiinux cropis (ICSID), TpancdopmyBana G6idypxkarito y
caMOCTilHU npouecyabHUN IHCTPYMEHT YIPaBIiHHS IPOBAKCHHSM.

V¥ cyuacHOMY MiKHaponHoMy apOiTpaki Oiypkallis BUKOPUCTOBYETHCS JULs
MONEPeHBOr0 PO3MISAY IHTaHb OPUCAMKIII, JOIYCTUMOCTI BHMOI, CTPOKIB
IT030BHOI JIaBHOCTI, & TAKOXK OKPEMHX TPABOBHX YW (DAaKTHIHUX ACIEKTIB CIIOPY,
BUPILICHHS SIKHX MOXKE ICTOTHO BIUIMHYTH Ha TOJAJBIINNA PyX CIpaBH. Y LHBOMY
ceHci Oidypkallis mocTae K MpolecyaibHa MOJIEIb, 3a K0T apOiTpakHU TpHOY-
HaJl CTPYKTYpYy€ MPOBAPKSHHS IUIIXOM yXBaJCHHS 4aCTKOBHUX a00 MPOMDKHHUX
pilens, BiAkIagaoun abo ycyBalOuM HEOOXiOHICTH PO3IVIANY IHIIMX AacIleKTiB
criopy. Toxx 6idypxariisi BUKOHY€ He JIUIIe OpraHizaliiHy, a if pinprpaniiny GyHk-
1if0 B apOiTpaXHOMY MPOIECi.

AKTyanbHICTb JOCTIKEHHS O01ypKalii 3yMoBIeHa 1i aKTUBHUM 1 HEPIBHOMIp-
HHUM 3aCTOCYBaHHSM y Cy4YacHii apOiTpaxHiil mpakTuii. 3 oxHOro OOKY, BOHA
PO3MIISAAETHCS SIK IHCTPYMEHT ITiIBUILECHHS MTPOLIECYabHOT eKOHOMIT Ta epeKTHB-
HOCTI, 3 THIIIOTO — SIK JUKEPEJIO MOTCHI[IMHNX PU3UKIB 3aTATYBaHHS MPOBAKCHHS
Ta MOPYIICHHS MPOIEeCyaIbHOTO OanaHcy CTOpiH. MeTOA0NOTiYHY OCHOBY JOCII-
JOKEHHSI CTaHOBIISITH (DOPMATIbHO-FOPUIMYHUH, TIOPIBHSJIBHO-TIPABOBUI 1 CHCTEM-
HUH METOAHM, a TaKOX aHaji3 apOiTpa’kHOI MPAKTHUKH MDKHAPOIHHUX 1HCTHUTYLIH,
Hacamnepen ICSID, mo nae 3Mory po3KpuUTH IIpoLecyaibHy npupony 0idypxarii
Ta KpUTepii if 3acTOCYBaHHS.

Meta crarri. Meroro wi€i cTarti € aHaniz Oidypkauii sk mpouecyalbHOro
IHCTPYMEHTY MIXKHAPOJHOTO apOiTpax<y Kpi3b HPH3MY Cy4acHOi apOiTpaxHOI
MPAKTUKH, 30KpeMa BU3HAYCHHS ii mporecyanbHoi (QyHKIIii, KpUTEpiiB 3aCTOCY-
BaHHS Ta BIUIMBY Ha CG(EKTUBHICTH PO3MNISIY MIKHAPOJHHMX IHBECTHIIIWHHUX 1
KOMEPIIIHHHUX CIIOPIB.

AHani3 ocraHHix aociimkenb i mybuikauiii. [TpoGnemaruka Oidypxarii
apOiTpaXXHUX MPOBA/KEHb HE Halysa HaJIC)KHOTO BUCBITJIIEHHS B MpaIIX yKpaiH-
CbKHMX YYEHMX-IpaBHUKIB. [lompu HasBHICTH y BITUM3HAHIN IOpUAMYHIN Hayli
IPYHTOBHUX JIOCJI/PKEHb, IPUCBIUYEHUX aJIBTEPHATUBHUM CIOCO0aM BUPIIICHHS
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CHOPiB, MDKHApOAHOMY apOiTpaky Ta IHIIUM CYMIXXHUM 1HCTUTYTaM, CHeLiali3o-
BAaHOTO i CHCTEMHOro aHaizy Oidypkarii sk caMOCTIHHOTO MPOIECYaIbHOTO
IHCTPYMEHTY (paKTHUHO HE 3pOOJIEHO, 32 BUHATKOM OKPEMHX €Ii30IUYHHX HaIlpa-
LI0BaHb JeAKUX HAyKoBLIB, 30kpeMa O. M. ®ponosa. Tox 3a3HaueHUil iHCTUTYT
3aJIMIIAETHCS 11038 MEXKaMH LTICHOTO Ta TIMOMHHOTO JOKTPUHAIBHOTO OCMHC-
JICHHS B YKPaTHCbKOMY HayKOBOMY JHCKYPCI.

VY 3apyOixHiii IpaBoBiil JOKTpUHI UTaHHs OiypKailii apOiTpa)kHOTO MpOoBa-
JUKEHHsI HAaOyJIo JIEII0 IIMPILOTO, MPOTE BCE )X 00MEKeHOro BUCBITIeHH. OKkpemi
ACIIeKTH 3acToCcyBaHHs Oidypkarii abo ii po3misa y KOHTEKCTI Teopil apOiTpaHO-
ro MpOLECY aHaNI3yBaIMUCS B IpaIsiX TakuX AOCHiAHMKIB, sik M. Kapiccon,
I1. Yingpecc, JI. I'piasyn, 1. IIpodaiizep, C. Xaminos, M. Kinneap Ta b. Bacani.
Bonnouac 3a3HaueHi HAayKOBI1 HANpaLIOBaHHSI, K MIPABHIIO, 30CEPEIKYIOTHCS HA
(bparMeHTapHOMY PO3IVISLAL OKPEMHUX IPOLECYalbHUX MUTAaHb 1 HE (HOPMYIOThH
KOMILUICKCHOTO ITiJIXO/Y 10 pO3yMiHHs OipypKarliii sk yHIBEpCaIbHOTO IHCTPYMEH-
Ty ONTHUMI3alil apOiTPasKHOTO PO3IIISI Y.

BincyTHICT PO3rOPHYTHX 1 CHCTEMAaTH30BaHUX JOCHIJKEHb B YKpPATHCHKIH
MPaBOBIil HayIll, @ TAKOXK OOMEKEHHUI XapakTep AOKTPUHAILHOTO aHaji3y B 3apy-
ODKHUX JDKepesax 00’ €KTHBHO 3yMOBIIOIOTE HEOOXIAHICT MOJAJBIIOr0 HAYKOBO-
TO OMNpAIOBaHHs 1i€i TemaTHkH. L[e CBOEK 4eprorw miATBEepIUKYE aKTyabHICTh
JociimkenHs Oidypkanii apOiTpaKHUX NIPOBAPKEHb Y KOHTEKCTI PO3BUTKY Halli-
OHAJILHOT JIOKTPUHH MIXKHAPOIHOTO apOITPasKHOTO TPOILIECY.

Buxuiag marepiany. SIk 3a3Ha4anoch, KIIOYOBUM IpU3HAYeHHAM Oidypkanii
apOiTpaKHOTO MPOBA/DKEHHS € JOCATHEHHS MTPOLECYaTbHOT €KOHOMIT, 10 MPOSIB-
JISIEThCS Y 3MEHILIECHH] 9acOBUX 1 (JiHAHCOBUX BUTPAT LUIIXOM PAaHHBOTO BUPIIIEH-
HS MUTaHb, 1[0 MOXKYTh BUPIIIAIBHO BIUIMHYTH Ha TOJANbIIHN Mepedir CIpaBH.
Taki iHCTHTYTH 1 MAXOIU MOXYTh ICHYBaTH M y MEXKax iHIINX MDKHAPOIHHUX MPO-
Ba/DKEHb Ta IHCTUTYLIH'. V pasi momepeaHboro po3rmisiay 3aepedeHb, 3a10BOICH-
HS SIKMX MO IIPU3BECTH JI0 IPUITHHCHHS IPOBAKEHHS, apOiTpaKHIH TpHOyHAI
OTPUMYE MOMIJIUBICTh YHUKHYTH ITOBHOMACIITAOHOTO PO3IIISLY CHOPY TIO CYTI.

Takuil miaxing gae 3MOry 30CEpPEAUTH NPOLECYalbHI PECYpPCH Ha KIIIOUOBUX
acrieKkTax CIpaBH Ta 3ano0irTH 3iHCHEHHIO 3aiiBUX MPOIECYabHUX JIiH Y BUMA/I-
KaX, KOJM CIip HE MiUIirae MnoAajblIoMy pPO3IVISAY 3 OISy HAa BiACYTHICTDH
FOPUCTUKIIIT 200 1HII MPUHITUIIOB] TIEPEIIKO/IH.

VY mpaxTHulli IHBECTUIIIIHHOTO apOiTpaKy HEOJAHOPA30BO MiJKPECTIOBAIOCS, 1110
Oidypkarisi ciayrye iHCTPYMEHTOM 3a0e3Me4YeHHS SIK €KOHOMIYHOI JOLIJILHOCTI,
TaK 1 e()eKTUBHOTO YIPABJIIHHS YaCOM Y CKJIAJHHUX 1 0ararOKOMIOHEHTHHUX CIIO-
pax, II0 BIiINOBiJa€ NMPUHUMIY €(PEKTUBHOCTI MIXHAPOAHUX IOPUCIAMKLINHUX
npoBaKeHb”. [10Ka30BOI0 B [[bOMY KOHTEKCTI € CIIpaBa MIXXHAPOIHOTO IHBECTH-
niiHoro apOitpaxy Caratube v. Republic of Kazakhstan, y skiit apOiTpaxuuit
Tpubynan (cdopmoBanmii mix erigoro ICSID), BiAMOBHBIIN B HasBHOCTI IOpHC-
JWKIIT, 3BepPHYB yBary Ha Te, 1[0 3HaYHOT YaCTHHH NPOIECyaTbHUX BUTPAT MOXKHA
Oyii0 0 YHUKHYTH 3a YMOBH CBO€YACHOI'O PO3JUICHHS IPOBAJKEHHS 3 METOIO
MOTIEPEIHBOTO BUPIIICHHS FOPUCAMKIIIMHUX MUTaHb. TaKuil BUCHOBOK apOiTpax-
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HOTrO TpUOyHaIly ITIFOCTpPYE MPAKTUYHY 3HAYYILICTh Oipypkamii. ¥ 1ux obcraBu-
HaX OKpPeMHUH 1 paHHId PO3IIS] FOPUCIUKINT OyB 371aTHHN (AKTUYHO BUPIIIUTH
crip 3aranom, 3a0e3MeYrBILIN CYTTEBY CKOHOMIKO PECYPCIB CTOPIH i TpUOyHAITY.

Tox 6idypkanis HaOyna 0coOIUBOro 3HaU€HHs B IHBECTUIIHHOMY apOiTpai
SIK IHCTPYMEHT OINTHUMI3allii TPUBAJIOCTI MPOLEAYPH Ta 30CEPEIKEHHS yBaru Ha
MUTAHHSAX TPHHIUIIOBOTO XapakTepy, sKi MOXYTbh OYTH BU3HAYATbHUMH IS
JOMYCTUMOCTI a00 MEePCHEeKTHB MOAANBIIOr0 po3riay cropy. dopmyBaHHS
NPUHIUIIB 3acTocyBaHHs Oidypkanii BinOyBanocs sk Ha HOPMaTUBHOMY PiBHi,
TaK 1 uepe3 apOiTpakHy PAKTHKY, 30KpeMa y MeKax IPOBaKeHb, 10 3/1iHCHIO-
FOThCs BiAMOBIAHO 10 KoHBeH1ii MiXKHapOAHOTO LEHTPY 3 BPETYIFOBaHHS iHBEC-
TUIIHHUX CHOPIB’.

Crarts 41(2) KonBeHiii npsiMo 3aKpiTuitoe TUCKPELiiiHI TOBHOBAKCHHS TPH-
OyHaJly 10O BU3HAUEHHS IHOPSAKY PO3IVIALY 3alepeueHb MPOTH FOPHCAMKIII,
HaJIAI0YM HOMY MPaBO BUPINIYBaTH, YM PO3TISIATH TaKi 3arepedeHHs sK IOoIe-
penHE MuTaHHA, 44 00 €AHATH iX 13 pO3MILAOM cripaBu 1o cyTi. e nonoxeHHs
CTaJI0 HOPMATHBHOIO OCHOBOIO JUISl BHHECEHHS OKPEMHX PIlIeHb 1010 FOPHCIUK-
1ii y 3HauHii kiabKocTi paHHix cripas [CSID, y pe3ynbrari 4oro mpoBaJiKeHHs a00
HEePEeXOJUIN 10 HACTYIHOI cTajlil, a00 MPUIMHSINCA Y pa3i BLICYTHOCTI KOMIIE-
TeHIii TpuOyHay.

IIle OinbIn Bupa3HUN aKLEHT Ha IONEPEAHbOMY PO3IVIAII IOPUCAMKLINHUX
nuTaHb Oyno 3akiajgeHo B ApoOitpaxkHomy pertamenti UNCITRAL 1976 poxky,
SKUH WUpoKo 3acTocoByeThest B ad hoc iHBecTHHiliHuX apOiTpaskax. Binnmosigne
MIOJIOXKEHHSI [IbOTO PernmaMeHTy BCTaHOBIIIOBANIO 3arajibHe MPaBHJIO, 3T1THO 3 SKUM
3anepevyeH s MOo10 IOPUCAUKIIT, SIK IPaBMUIIO, MAIOTh BUPIIIYBAaTHCS HA ITOYATKO-
Bilf cranii mposajkeHHs. Taka HOpMaTHBHA KOHCTPYKLis Oyna clpsMOBaHa Ha
MIBHUIIEHHS MPOIECYyalbHOI e()EKTHBHOCTI IIJISIXOM PaHHBOTO YCYHEHHS CIIOPIB,
SK1 HE MIJISraoTh PO3IVISLY 10 CYTi.

3HavHUil BIUIMB Ha MOAAJIBIIEC PO3YMIHHS MEX 1 IOLTBHOCTI OidypKarii crpa-
Buia cipasa Glamis Gold Ltd v. United States of America, po3misHyTa Bignosiz-
Ho 110 IIpaBun UNCITRAL. ¥V upomy pitieHHi TpuOyHaI JOKIAIHO MPOaHATI3y-
BaB iCTOPi0 OPMYBaHHS BIAMOBIIHUX HOPM 1 MiATBEPAUB, 110 KIHOYOBUM MOTH-
BOM 3aIIpOBaKEHHS [IPE3yMIILii Ha KOPUCTh MOHNEPEJHBOrO PO3IIISLLY FOPUCIUKIIT
OyJl0 came TparHeHHs J0 MiZABHIICHHS e(eKTHBHOCTI MpoBa/yKeHHs. BomgHouac
TpuOyHaJl HaroOJIOCUB, 110 TaKa MPE3yMIILis He Mae abCOMIOTHOTO XapakTepy Ta He
[IOBUHHA 3aCTOCOBYBATHCSI aBTOMAaTH4HO. Byiio BH3HAHO, IO PO3IiNICHHS MpOBa-
JDKCHHS € HeJOLIJIbHUM y BUINIAKaX, KON 3allePeUeHHs € OYEeBUIHO HEOOTPYHTO-
BaHMM a00 Mae XapakTep MpOoLEeCyaabHOTO 3aTATHEHHS PO3IVISILY CIIPABH, a TAKOXK
TOA1, KON (haKTUYHI OOCTABHMHM, HA SKUX BOHO IPYHTYETHCS, TICHO IMEperuiiTa-
I0TbCS 3 MUTAHHAMMU CYTi CHODY.

Aprymenranisi, BukiazaeHa y cipasi Glamis Gold Ltd, ¢paktiuno copmyaa
30aaHCOBaHMM MiJXiJ] A0 3acTOCyBaHHs OiypKariii, moeJHABIIN METY MPOLECY-
aJIbHOT €KOHOMIT 3 HEOOXIIHICTIO 3aM00IraHHs 3JI0BKUBAHHIO IIUM 1HCTPYMEHTOM.
3anpornoHoBaHui miaxin Hajzani OyB CHpUUHATHI GaraTbMa apOITpaKHUMHU TPH-
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OyHaJlaM{ Ta CTaB OPI€EHTUPOM IPU BUPIIIEHHI MUTaHb 100 JOLIIBHOCTI PO3.i-
JICHHS TTPOBA/KEHHS B IHBECTHUIIIIHHOMY apOiTpaxi.

Oxkpim Toro, JI. I'piHByz Oys10 TIPOBEACHO BaXKIIMBE CTATUCTUYHE J0CIIKCHHS
BUKOpHUCTaHHA Oidypkawii y apOiTpaxKHUX CIpaBax, 10 pO3IVIAJAIOTbCA 3a Mif-
tpuMku ICSID. Jlocnigaunero Oyno mocimimkeHo 174 3aBepiieHi apOiTpakHi
crpasy, iHbopMaLis Ipo sKi onpuiItoAHeHa Ha odiniiinomy Bedpecypcei ICSID. 3a
pe3ynbTatamMu I[bOro aHaiizy OyJio BCTAHOBJICHO, IO Y 45 MPOBaKCHHSAX apOiT-
paxkHi TpuOyHanu Baasanucs 1o 6idypxarii, Toai sk y 129 cnpasax po3nmsiz ycix
MMUTaHb 3[IMCHIOBAaBCS B MEXax €IWHOTO MpoLecyalbHOro eramy (To0To 6e3
3actocyBaHHs Oidypkarii). Sk BUSBWIOCS, TEpeBa)KHA OUIBIIICTh PO3IIICHUX
MpoBaKeHb, a came 43 i3 45, mepexbayana MOMIT MK CTaai€l0 BHUPIIICHHS
MUTaHb FOPUCAUKIIT Ta CTAHI€I0 PO3MIIsAY cropy mo cyTi. Jlumie y 1Box crpaBax
TpuOyHaIM BHOKPEMWIIH OKpeMi IMUTAHHA JUIS iX pO3NIAAY SIK IONEpPEIHIX, He
00MEXYIOYHCH KIIACHIHUM ITOIIIOM Ha IOPUCANKINIHY Ta MarepiaibHy (asu’,

CripaBu, y sSKHX 3acTocoByBajiacs Oipypkarllisi, XapakTepu3yBalHuCs Cepel-
HBOIO TPUBATICTIO po3miany ~3,5 poku. Jlo wiei rpynu Oyau BKIIOYEHI AEB’ATh
IIPOBAKEHb, 3aBEPIICHUX IIUIIXOM MHPHOTO BPETYIIOBAHHS, a TAKOXK OJHA CIIpa-
Ba, sika OyJia MPUIIMHEHA Ha IiJICTaBi PIlIEHHS 3a 3rOJI010 CTOPIH MiCis YXBaJICHHS
OKPEMOTO PIllICHHS 1010 FOPUCAUKIIT. 115 3a0e31eUeHHs] KOPEKTHOCTI IOPiBHSIH-
HSl 3 HEPO3IIJICHUMH TIPOBAPKEHHSAMH aBTOP BUKIIIOYMB 13 3arajbHOi KiJIbKOCTI
crpaB 0e3 Gidypkartii Ti, [0 HE 3aBEPIUIMIUCI BUHECEHHSIM 0CTATOYHOTO PIillICHHS.
VY pe3synbrari Oyno BiniOpaHo 68 cripaB, y SKHX OCTaTO4HE pillieHHs Oyllo yXBae-
He 0e3 MonepeHbOro MOALUTy IPOBaJKEHHS, a CEpeIHs TPUBAIICT IX PO3IIIALY
CTaHOBMJIA TPOXH OLIBIIIE TPHOX POKIBS.

Hasezneni cTatucTu4Hi JaHi CBigUaTh Mpo Te, 110 3aCTOCYBaHHs OidypKawii, sk
BUSIBIISIETHCS, HE 3aBKIM Ma€ HACIIIKOM 3MEHIICHHSI 3aTalbHOT TPHBAIIOCTI apOiT-
Pa’KHOTO MPOBaIKEeHHs. BomHouac BoHn l'[l}ITBCp)I)KyIOTB o plLLIeHHH po Ppo3-
JITEeHHS HPOIEAYypH Mae KOMIUIGKCHHH XapakTep i MOBHHHO OIIHIOBATHCS HE
JIMIIE 3 OIVISIY HA YacOBi MOKA3HUKH, a i 3 ypaxyBaHHSAM MOTEHIIHHOT eKOHOMIi
BUTPAT, IPOLECyalbHOI JOLIIBHOCTI Ta MOXKIMBOCTI PAHHBOI'O YCYHEHHS CIIOPIB,
SIKI HE MIUIATal0Th TTOJANBIIOMY PO3IIISITY.

Bonnouac npubiuHUKK PO3AiUIEHHS apOiTPaskHOTO MPOBAKEHHS BUXOIATH 3
TOTO, IO 32 HAsIBHOCTI BIATIOBIIHUX MEPEIyMOB el IHCTPYMEHT 3[aTeH CYTTEBO
MiABUIIUTH 3aranbHy e(eKTUBHICTH po3rmiany cmopy. OCHOBHMI apryMeHT Ha
KOpHUCTH Oi(hypKarlii monsrae B MOXKIMBOCTI YHUKHEHHS HaIMIPHHX 1 BUTPaTHHUX
MIpOLECYabHUX MM IUISXOM PAaHHBOTO BHPILIEHHS MHUTaHb, SKI MOXYTb MaTH
BU3HAYAJIBHUI XapakTep UL MTONANBIIOT 0TI CIPaBU®. Y BUIAJKY, KOIH 3amepe-
YCHHs BiJIIOBIa4a MI0/I0 FOPUCAUKIIT apOiTpaXHOTO TprOyHay abo iHIIIe more-
peOHe 3amepeueHHs] 3aJOBOJNBHAEThCS Ha OKpeMil cTajii NpoBaKEHHS, CIIp
Moxke OyTH IPUINUHEHUH y IOBHOMY 00cs31 a00 iCTOTHO 0OMeXeHuUil 3a penme-
ToM. L{e yMOKIIHBIIIOE CTOpOHAM 1 TPHOYHAITy YHUKHYTH TPUBAJIOTO Ta BAPTICHOTO
po3IIsiAy CHpaBH IO CYTi, 3a0IIQAMBIIM 3HAYHUHM 00csAr 4acy 1 (iHAHCOBHX
BUTpAT.
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INTokazoBuM NpHUKIIAZOM IPAKTUYHOI peaizalii Takux nepesar € cipasa Philip
Morris v. Australia, po3misHyTa BiANOBIZHO 1O ApOITPa>KHOIO pPENIAMEHTY
UNCITRAL. Y upomy mpoBaKeHHI TPHOYHAT MOTOAUBCS Ha PO3/IICHHS IIPOLe-
CYy 3 METOI0 IMOMNEePEHHOr0 PO3MISLY 3alepedeHHs AeprKaBh-BiIIOBIIaYa 100
3JIOBXKMBAHHS TpaBaMu 3 OOKy iHBECTOpa. 3a pe3ysbTaraMu Ii€i OKpemoi cTail
TpUOYHAJ MiATPUMAB 3asBJICHE 3alICPEUCHHS Ta BIIMOBUB Y FOPUCIUKIIIT, 110 MTPHU-
3BEJIO JI0 TIPUIIMHCHHS CIIPaBH 0e3 Mepexoiy 0 PO3IILAY MarepialbHUX BUMOT .
Takuil pe3ynbraT HA04YHO AEMOHCTPYE, IKUM YHHOM OiypKariist Moxke 3a0e3nedn-
TH OYEBUJHY EKOHOMIIO IPOLECyalbHUX PECYPCIB K IJIsl CTOPIH CIOPY, TaK 1 IS
caMoro apOITpaskHOIO OpraHy.

VY mmpnroMy BUMIpi pO3/IiIeHHS IPOBA/KEHHSI CTBOPIOE YMOBH JUISl TOTO, 00
CTOPOHH Ta apOiTpu 30CEPEeIIIN CBOIO YBary HacaMIepe Ha KIFOYOBHX MOYaTKO-
BUX NHTAHHAX, BiJ SKHX 3QJIEKUTh MONAJIBIINH PO3BUTOK crpaBu. [IpmiHATTS
HONEPEIHBOT0 PIlIeHHs 37aTHE 3a0e3eUNTH BU3HAUCHICTh Ha paHHIN cTaaii mpo-
HeCcy: MiATBEPHKEHHS FOPUCAMKIIIT TPHOYHAITY MOYKE 3MIIIHUTH MO3HIII0 TI03UBaYa
Ta 00IPYHTOBAHICTh NIPOJOBKEHHS PO3IISY, TOII SIK BIAXUIEHHS OKPEMUX BUMOT
a0o 3arepedeHb Ja€ 3MOTY 3BY3UTH IIPEAMET CIIOpPY i CHPOCTUTH MOJANbIIE TIPO-
Ba/UKeHHS™ °. 3a meBHUX oOcTaBuH Oi(ypKallissi MOXKE TAKOXX BHCTYIATH KaTaiza-
TOPOM JUISi MEPHOTO BPETYJIIOBaHHS, OCKUIBKH HETaTUBHE VIS JepiKaBH PillICHHS
IIO/I0 TIOTIEPE/IHIX 3allepeyeHb MOKE CHOHYKaTH 11 MEpPEerNISHYTH MpOoIeCcyaabHy
CTpAaTeriro Ta BiJIaTH MepeBary yKIaJeHHIO YTOJH 3aMiCTh Y4acTi B IOBHOMY pO3-
DI/l CHpaBH 10 CYTi 3 0OMEKEHUMH IIaHCAMU Ha YCIIiX.

OxpeMoi yBaru 3aciIyroBy€ pO3JIiIEHHS CTajil BCTAHOBJICHHS BiIOBiAaIbHO-
CTi Ta eTally BU3HAUEHHS po3Mipy komrneHcauii. Takuii nigxin € oco61uBo 10U iIb-
HUM Yy CIIpaBax, Ji¢ OLiHKa 30UTKIB IOB’s3aHa 31 CKJIaJHUMH €KOHOMIYHUMH PO3-
paxyHKaM¥ Ta 3aJIy4eHHSIM BapTiCHUX ekcreptiB'’. Y pasi HemoBeIeHHS BiImOBi-
JAILHOCTI Bi/IMOBiIaua moTpeda B IOKJIAAHOMY aHai31 po3Mipy IIKOAU BiAMaae,
110 YMOXKJIUBIIIOE YHUKHYTH 3aiiBUX BHTpAT 1 IIpoLeCyanbHuX 3aTpuMok'. ¥V mig-
CYMKy IHOETaIllHa CTPYKTYpa pO3IVIAAY Ma€ CHpPSMYBAaTH PECypCH Y4aCHHKIB Ipo-
LeCy Ha Ti MUTaHHS, AKi JIHCHO MarOTh NMPAKTUYHE 3HAUYEHHS, [TOBHICTIO BiMOBI-
Jlarouy i€l npouecyanbHOI €KOHOMIT, 110 JISKUTh B OCHOBI 3acTOCyBaHHs 0idyp-
Kallii B MbKHApOIHOMY apOiTpaxi.

BucHoBok. IIpoBeicHUiT aHami3 CBiIUNTh, 110 OidypKallis MOCiIae BaXKIHUBE
MICIIE B CyYaCHOMY IHBECTHIIITHOMY apOiTpaki SIK THYYKHH TpolecyalbHUN
IHCTPYMEHT, CIIPSIMOBaHHUN Ha 3a0e3ME4YeHHs MPOIEeCyalbHOI CKOHOMIT Ta ITi/IBHU-
eHHsT e(EeKTUBHOCTI po3MIsALy cnopiB. IIpakTuka apOiTpakHuUX TpUOyHATIB i
HOPMAaTUBHI IOJIOKEHHS MIATBEPKYIOTh JOLLIBHICTD 11 3aCTOCYBaHHS 3a HAsIBHO-
CTi "WITKO BH3HAYCHUX TepexyMoB. BonHouac eexruBHicTh 0idypKamii 3a1exknTs
BiJl 3B&JKCHOTO BHKOPHCTAHHS 3 ypaxyBaHHSM OOCTaBHH KOHKPETHOI CIpaBH Ta
HEOOXIIHOCTI 3aro0iraHHsl 3JI0BKHBAHHIO I[MM IHCTPYMEHTOM.
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Melnyk Maksym. Bifurcation of proceedings in arbitral practice and procedural
rules of international arbitration institutions

Introduction. The article is devoted to the analysis of bifurcation as a procedural
instrument in international arbitration, with particular emphasis on investment and
commercial arbitration. According to the author, despite the growing frequency of its
application by arbitral tribunals and parties, bifurcation has not yet been sufficiently
examined in Ukrainian legal scholarship.

The aim of the article is to analyze the legal nature of bifurcation, its foundations,
and the main approaches to its application in international arbitration practice, as
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well as to assess its role in ensuring procedural economy and efficiency in the
resolution of international investment disputes.

Results. The theoretical and methodological basis of the research is formed by
general scientific and special legal methods of cognition, including analysis, synthesis,
induction, deduction, comparative method, formal-legal method, and systematic
approach. The article examines the evolution of bifurcation in arbitral rules and
practice, with particular attention to the ICSID Convention and the UNCITRAL
Arbitration Rules. The author analyzes key arbitral decisions that have shaped the
criteria for the use of bifurcation, including cases in which jurisdictional objections or
issues of liability were resolved at a preliminary stage. Statistical data on the
application of bifurcation in ICSID proceedings are also considered, demonstrating
that bifurcation does not automatically shorten the overall duration of proceedings but
may significantly reduce procedural costs and focus the tribunal’s analysis on decisive
issues. The article emphasizes that the effectiveness of bifurcation depends on the
specific circumstances of the dispute, including the seriousness of preliminary
objections and their connection with the merits of the case.

Article provides a comprehensive assessment of bifurcation as a procedural
instrument in contemporary international arbitration, taking into account recent trends
in arbitral practice. The legal nature of bifurcation is examined in the context of the
procedural autonomy of arbitral tribunals and the principle of flexible case management,
which distinguishes arbitration from state court proceedings. Particular attention is
paid to the place of bifurcation within the overall structure of arbitral proceedings and
its function as an instrument for concentrating procedural efforts on threshold issues
capable of determining the outcomes of a dispute. The study highlights that bifurcation
may serve not only as a means of procedural economy but also as a tool for enhancing
the clarity and predictability of the arbitral process.

Conclusions. The author concludes that bifurcation constitutes an important and
flexible procedural instrument in modern international arbitration, aimed at enhancing
procedural economy and rational case management. At the same time, its application
requires a balanced and case-specific approach in order to prevent procedural abuse
and ensure the fair and efficient administration of justice.

Keywords: bifurcation, international arbitration, investment arbitration,
procedural economy, jurisdiction of the arbitral tribunal, ICSID, UNCITRAL,
arbitration proceedings, preliminary questions.
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